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ARTICLES 
University Patent Policy Phyllis S. Lachs 263 


This paper presents an analysis of problems relating to university patents 
today, and suggests a policy for the institution which addresses the 
issues that these problems present. It argues that patenting the results of 
university research would not unreasonably delay the publication or 
dissemination of that research, and yet would provide a needed source of 
funding. A model university patent policy, balancing the interests of in- 
ventors, universities, the public, and the research sponsor is proposed. 


Bradley Center, Inc. v. Wessner: The Psychotherapist’s 

Duty to Warn Gerald W. Woods 
and Clayton D. Steadman 293 
Whether or not a psychotherapist has a duty to warn third parties of a 
danger posed to them by one of his patients is an issue facing the courts 
with increasing frequency. In a growing number of jurisdictions, these 
courts are holding that such a duty does arise and that a psychotherapist 
may be liable for his negligence in failing to exercise that duty with 
reasonable care. The recent Georgia case of Bradley Center, Inc. v. 
Wessner offers new insights into the nature and scope of this duty and is 
perhaps indicative of how courts in other jurisdictions may deal with it. 
This article examines how the psychotherapist’s duty to protect third par- 
ties from dangerous patients has been defined by some courts and how 
the Bradley case differs in its view of that duty. 


COMMENTARY 

Analyzing Faculty Salaries in Class Action 
Sex Discrimination Cases Gerald A. Bodner 305 
In the course of reviewing pertinent federal court decisions, including a 
number of particularly recent important decisions in class action sex 
discrimination cases, the author relates both the judicial treatment and 
his own observations and suggestions on many of the factual and legal 
issues involved in such cases. Aware of the importance of statistics in 
such cases, the author is careful to point out the dangers and limitations 
of statistical evidence. The article deals in depth with tested and poten- 
tial variables for salary analyses as well as the common and alternative 
methodologies for such analyses. While limited to sex discrimination 
cases involving faculty salaries, the issues dealt with may well have im- 
plication to other types of cases as well, including those alleging age 
discrimination in regard to salary disparities. 


CASE COMMENT 

A Limitation on Federal Authority to Deny Duty-Free Entry 
of Scientific Equipment David E. Broome, Jr. 
The University of North Carolina at Chapel Hill appealed the decision by 
the United States Department of Commerce denying the University’s ap- 
plication for duty-free entry of scientific equipment. In deciding Univer- 
sity of North Carolina at Chapel Hill v. United States Department of Com- 
merce, the United States Court of Appeals for the Federal Circuit held 
that the Department of Commerce had no authority to deny the Universi- 
ty’s application on the basis of its opinion that the research methods and 





techniques chosen by the University were ‘‘pointless.’’ The extent to 
which the Department must accept an institution’s specifications as to an 
instrument’s capabilities remains unclear as a result of some ambiguity in 
the Court’s opinion. 


BOOK REVIEW 


Discrimination, Affirmative Action, and Equal Opportunity, 
W. E. Block and M. A. Walker, Editors ....Nancy Kubasek 


STUDENT MATERIALS 
Off-the-Air Educational Videorecording and Fair Use: 
An Analysis Ancil G. Ramey 


This article analyzes the conflict between the fair use doctrine and the 
videorecording of copyrighted works for educational uses. It includes a 
presentation of the overall structure of the copyright system and 
discusses the genesis and subsequent development of the doctrine of fair 
use. The article also provides an examination of the initial judicial ap- 
proaches to home videorecording and educational videorecording. 
Several proposed legislative solutions are examined as well. The role of 
the first amendment and the public interest are interjected into the 
analysis to provide an alternative methodology for examining fair use 
issues. Finally, proposed solutions are critiqued and an optimal 
legislative response to the delicate balancing necessary is suggested. 


Conditioning Student Aid on Draft Registration: The 
Legislation and Regulations Joan Arbogast Mooney 


This article discusses the student aid/draft registration amendments, and 
presents a theoretical framework for understanding the reasoning behind 
this additional punishment for draft resisters. It them poses legal and 
political arguments against such punishment. 


The Rights of Gay Student Organizations . . William R. Stanley 


The gay student organizations which have sprung up on the nation’s col- 
lege campuses in recent years have often met with resistance from college 
administrators. This overview of cases which have dealt with conflicts 
between gay student groups and college administrators provides the 
university attorney, as well as the attorney for such an organization, an 
understanding of the first and fourteenth amendment rights of gay stu- 
dent groups. 


Grounds for Dismissing Tenured Postsecondary 
Faculty for Cause Timothy B. Lovain 


The courts have strengthened the legal protection of tenure in recent 
years, although they have consistently affirmed that colleges and univer- 
sities may dismiss tenured faculty for adequate cause if proper pro- 
cedures are followed. The most common grounds for dismissing tenured 
faculty have been incompetence, immorality, neglect or duty, and in- 
subordination, whether specifically enumerated or within rubric of ‘‘ade- 
quate cause’’. Terminations for insubordination are frequently litigated 
because the dismissed professors often feel that their terminations were 
actually in retaliation for their exercise of free speech. Although the 
courts are alert for evidence of pretextual dismissals, they have also 
recognized that irresponsible and destructive behavior is not protected by 
the first amendment. The judiciary has shown considerable deference to 
the expertise of academic administrators in personnel decisions. They 
acknowledge that dismissals of tenure postsecondary faculty are within 
the competence, as well as the power, of college and university ad- 
ministrators. 











UNIVERSITY PATENT POLICY 


PHYLLIS S. LACHS* 


This paper presents an analysis of problems relating to university 
patents today, and suggests a policy for the institution which addresses 
the issued that these problems present. It argues that patenting the results 
of university research would not unreasonably delay the publication or 
dissemination of that research, and yet would provide a needed source of 
funding. A model university patent policy, balancing the interests of in- 
ventors, universities, the public, and the research sponsor is proposed. 


I. RATIONALE 


The university should devise a patent policy and assert patent rights 
to inventions made by its researchers in order to increase university 
revenues and to bring the results of scientific inquiry to the general 
public. Until recently, many universities abstained from developing an 
institutional patent policy,’ or explicitly renounced patenting as inimical 
to the university’s mission,? or adopted a patent policy which abjured 
profit-making in certain fields, such as public health.* Section I of this 
paper argues that university patent rights should be vigorously asserted, 
within the limits of the policy set forth in Section II. An aggressive patent 
policy will increase the university’s links to the world of commerce and 
industry. Issues which confront the academic community as a result of 





* College Counsel, Bryn Mawr College; B.A., 1952, University of Pennsylvania; 
Ph.D., 1963, Bryn Mawr College; J.D., 1982, University of Pennsylvania. 

1 Three surveys, WILSON, PATENT AND COPYRIGHT POLICIES IN FORTY-FIVE COLLEGES AND 
UNIVERSITIES (1967), SOCIETY OF THE UNIVERSITY PATENT ADMINISTRATORS SURVEY OF THE UNIVERSI- 
TY PATENT POLICIES AND PATENT ADMINISTRATION (1977), PATENT AND COPYRIGHT POLICIES AT 
SELECTED UNIVERSITIES, (National Association of College and University Business Ad- 
ministrators) (1978) all show a marked trend (developing from the early sixties to the date of 
publication) toward the development of an institutional policy and the assertion of rights. 

2 A. PALMER, UNIVERSITY RESEARCH AND PATENT POLICIES PRACTICES AND PROCEDURES 
(1962) (based on a survey of 915 institutions). 

3 For example, at the University of Pennsylvania, until 1966, any discovery which 
might affect public health was not to be patented for profit. In 1966, policy was changed to 
allow patenting of such inventions with or without profit. L. Schwartz and J. FLYNN, AN- 
TITRUST AND REGULATORY ALTERNATIVES, 1175, 5th ed. (1977), University of Pennsylvania 
Manual of Policies and Procedures (1957); Palmer, Patents and University Research, 12 LAW 
AND CONTEMP. PROB. 680, 691 (1974). 
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individual and institutional ties to corporate sponsors are addressed in 
Section III. 


A. PATENTING THE RESULTS OF UNIVERSITY RESEARCH IS COMPATIBLE 
WITH THE UNIVERSITY’S ROLE AS A CENTER OF INVESTIGATION 
AND DISSEMINATION OF KNOWLEDGE. 


1. Patenting Does Not Prevent the Disclosure 
of Research Results. 


One argument against the assertion of patent rights by an educa- 
tional institution is potential conflict between the patent system, which 
confers exclusive rights to the manufacture, sale, and use of a discovery 
for seventeen years,‘ and the goals of academic science. Critics claim that 
patenting is a restraint on the free dissemination of knowledge, leading to 
secrecy in the laboratory and classroom in lieu of collegial exchange and 
openness in teaching. The patent system however, as authorized by the 
Constitution,’ has as its purpose the disclosure of the invention to the 
public, and stands in contrast to withholding useful information in- 
definitely in the form of trade secrets. Patents restrict the use and sale of 
the invention, not its disclosure. 


2. Patenting Does Not Delay Publication 
for More than a Few Months. 


A more serious concern to the academic community is that the pro- 
cess of patenting has the effect of long delay of publishing the results of 
research. Full understanding by the faculty of the patenting process 
should keep this delay to a minimum. To patent, care must be taken to 
avoid disclosure (as by publishing in a scientific or technical journal) lest 
the invention be placed in the public domain. In the United States a pa- 
tent may be obtained if a patent application is filed within one year after 
public disclosure or commercial use. Mere submission of an article to a 
journal does not constitute public disclosure so as to bar further patent 
rights.* Scientists should understand that they may publish when their 





4 The 1952 Patent Act, codified at 35 U.S.C. § 100-293. Riesenfeld, The New Ameri- 
can Patent Act in the Light of Comparative Law, 102 U. Pa. L. REv. 291 (1954) discusses the 
extent to which the Patent Act is consistent with legislation in other industrial powers as 
well as significant differences, especially in compulsory licensing. See infra, note 80. 

5 'U.S. Const. art. 1, 8. 

6 Application of Schlitter, 234 F.2d 882 (C.C.P.A. 1956) rev’d held that a manuscript 
submitted for publication does not constitute a reduction to practice of a claimed invention, 
but only evidence of prior conception. Application of Borst, 345 F.2d 851 (C.C.P.A. 1965) 
held, however, that for purposes of 35 U.S.C. § 102(a), an invention described in an unpub- 
lished manuscript under government secrecy classification was unpatentable on the 
grounds of prior knowledge. Foreign rights cannot be obtained if there has been any dis- 
closure of an invention prior to filing the patent application. However, under international 
convention, a patent application in the United States will generally preserve for one year 
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research has reached the point where it is ready to proceed with filing an 
application, and that protection may require some postponement of 
publication when the investigations are in a more incipient stage. While 
publication need not wait until the Patent Office reviews the patent; 
publication should be delayed until application within one year is 
assured. University patent management should help individual scholars 
reduce the time and effort necessary for filing. In the case of untenured 
faculty who experience any delay in the publication of their research, 
and whose reappointment depends upon evidence of scholarly research 
(usually shown by publication) the university appointment procedures 
should give consideration to the patent application itself in those in- 
stances where manuscript preparations has been postponed. 


3. Availability of Patent Rights Should Not Deflect 
the Course of Scientific Inquiry From Its Natural Goals. 


The danger (to the academic community and the nation) of turning 
university investigators from basic research projects to short-term goals 
which promise immediate commercial reward is the most serious argu- 
ment advanced against patenting university-made discoveries. There is 
fear that scientists, lured by the promise of excessive personal profits 
which have no place in the academic environment, will engage in 
research of little intrinsic interest just to obtain patentable inventions. 
This danger can be minimized by a division of patent proceeds between 
the inventor and the institution which does not allow the inventor a pro- 
fit large enough to take him away from projects of greater intellectual in- 
terests. Many university scientists have already opted for the academic 
(rather than commercial) laboratory because they enjoy the academic 
(rather than commercial) freedom which a university offers, and because 
they value a life of scholarly pursuit more than material rewards. Some 
faculty will always find their research too interesting to compromise it 
for financial profit. In addition to self-enforced intellectual standards, 
strictly enforced rules on conflict of interest can act as a control on facul- 
ty behavior. Moreover, the risk of committing university personnel and 
facilities to projects of questionable academic merit can be minimized if 
not eliminated by subjecting sponsored research projects to a peer-review 
committee that is charged with maintaining university standards. 

Patent rights alone do not divert research from pure to applied 
science. In an area of shrinking revenues and escalating costs, univer- 
sities are dependent for their existence on extra-mural funding. Govern- 
ment contracts and subsidies, the alternative to private commercial spon- 
sorship (to the extent that such government money is still available) has 





the right to file abroad, even where there has been publication of the invention subsequent 
to the United States patent application but before foreign filing. (See note 85 and accom- 
panying text on the question of foreign rights.) 
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since the mid 1970’s been moving from support of ‘‘pure’’ science to 
‘tapplied’’ projects such as energy conservation and the prevention and 
cure of specific diseases. In 1976, National Science Foundation acting 
director Richard T. Atkinson lamented the change of emphasis in 
government-sponsored science programs, charging that basic research at 
American universitites and colleges was being undermined.’ Thus, even 
government-sponsored research raises the question of influence on the 
direction of the university’s overall research program,® and is not an 
issue which can legitimately be attributed to a decision to patent univer- 
sity inventions. 

Concurrent with the shift in government-sponsored research, large 
United States corporations as well as foreign business enterprises have 
increased their investment in the kind of basic research that such firms 
shunned in the past.? The National Science Foundation reports that in 
1980, basic research accounted for 13.6 percent of the nation’s industrial 
research and development, the highest proportion in fifteen years. This 
change of emphasis in commercial research projects has occurred 
precisely at the time that universities have been strengthening their ties 
to private industry and have become more interested in assertion of pa- 
tent rights. Finally, although it is true that at one time academic scien- 
tists were characterized by their commitment to ‘‘pure’’ rather than ‘‘ap- 
plied’’ research, professors today are less willing to draw a line between 
the two areas. Gerald Holton observed in a keynote address delivered at 
the 1980 University of Houston Conference on Psychology and Society, 
that scientific research today is most frequently stimulated by ‘‘perceiv- 
ing an area of basic scientific ignorance that seems to be at the heart of a 
social problem.’’1° 


4. Patenting Speeds Development, and Brings the University’s 
Discoveries to the Public in Useful Form More Rapidly. 


The Supreme Court enunciated a threefold purpose for the federal 
patent system in Kewanee Oil Co. v. Bicron Corp.*!: to reward invention; 





7 N.Y. Times, Nov. 11, 1976, 40, col. 3. 

8 See comments by Dr. Jerome D. Wiesner, President of M.I.T. in N.Y. Times, Apr. 
20, 1976 12, col 1; and by Michael I. Sovern, President of Columbia University, N.Y. Times, 
Oct. 4, 1981, 59, col 1. An extended discussion of the extent of government influence on . 
past university programs is Markham, Government Controls and the Legal Environment, in 
RATE AND DIRECTION OF INVENTIVE ACTIVITY: ECONOMIC AND SOCIAL FACTORS 589 (1962). See also 
Dienner, Government Policies Relating to Research and Patents, 13 LAW & CONTEMP. PROB. 
320 (1948). 

9 The Wall Street Journal of Sept. 3, 1981 reports an increased commitment of re- 
sources to ‘‘basic’’ research by, inter alia, Exxon, IBM, Intel Corporation, Goodrich, G.M., 
Eastman-Kodak Co., G.E., Monsanto. See also Bouton, ‘‘Academic Research and Big Busi- 
ness: A Delicate Balance,’’ N.Y. Times Magazine, Sept. 11, 1983, § VI, at 62. 

10 Holton, ‘‘Science, Technology and the Fourth Discontinuity,’’ p. 15, reprinted in 
83 Harvard Magazine 29 (1981). 

11 416 U.S. 470 (1974). The Kewanee Oil Court noted the ‘‘ripeness of time’’ concept 
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to promote disclosure and stimulate public practice of the invention; and 
to assure that ideas in the public domain are free to all. The traditional 
justifications of the patent system are frequently advanced. Kenneth Ar- 
row, for example, has argued that a free enterprise economy underinvests 
in reasearch because it is risky, and because it is unrewarded, and that 
monopoly rights creates incentives to invent.12 Against this proposition 
stands an impressive list of inventions which came about because of the 
instincts of the inventor, by accident, or as a result of intellectual 
speculation.3 In the contemporary world, invention is usually the result 
of intensive research by many individuals working together in group 
laboratories, rather than the result of a ‘‘flash of genius’’ of an individual 
scientist. As Judge Frank expressed it in a forward looking concurring 
opinion in Picard v. United Aircraft Corp.'4 ‘‘We may not need patents as 
rewards to inventors .. . . The patent laws are no more responsible for 
great inventions than are copyright laws for great poems.’’ But there is 
still room, Judge Frank wrote, for patent reward to encourage investors to 
risk large sums in new ideas. 

Most inventions require extensive capital investment before they 
become socially useful or commercially available. This paper argues that 
today, the principal justification for the patent system has shifted from 
reward to the inventor to protection for the developers. Congress has 
recently recognized the importance of patent rights as an incentive to in- 
vestment in development by enacting legislation’’ which allows small 
businesses and universities to own patents made as a result of 
government-funded contracts. Criticized on the grounds that inventors 
and universities should not derive benefits from research funded by 
public taxes,1* the declared intention of the Act is to remedy perceived 
ailures in United States productivity and the nation’s competitive edge in 
technological advance.'” Following an exhaustive study of the role of pa- 
tent rights as incentives to development,'* the explicit legislative pur- 





of invention: ‘‘[If] Watson . . . had not discovered the structure of DNA, it is likely that 
Linus Pauling would have made the discovery soon’’ at 479. 

Arrow, Economic Welfare and the Allocation of Resources for Invention, in THE 
RATE /iND DIRECTION OF INVENTIVE ACTIVITY, supra note 8, at 619-24. 

13 F. VAUGHAN, THE UNITED STATES PATENT SYSTEM LEGAL AND ECONOMIC CONFLICTS IN 
AMERICAN PATENT HISTORY 3-13 (1956). 

14 128 F.2d 632 (2d Cir. 1942), cert. denied, 317 U.S. 651. 

15 Pub. L. No. 96-517, The Patent and Trademark Amendments of 1980. 

16 For example, the Hon. Jack Brooks argued that the Act violates a basic provision of 
the contract between the citizens of the country and their government. Assigning patent 
rights to inventions made in research paid for by public taxes is a give-away of what belongs 
to the people. H.R. Rep. No. 1307, p. 29. 

17 §. Rep. No. 96-480, setting forth the purposes of the amendments. 

18 Government Patent Policy Study for the Federal Council for Science and Techno- 
logy, 4 vols. (Harbridge House, Boston, Mass., 1968), known popularly as the ‘‘Harbridge 
House”’ Report. The study concluded that permitted universities to retain exclusive rights 
to patents from government contracts would more effectively promote utilization in the 
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pose is to promote development and utilization of inventions for produc- 
tive purposes. Prior to the Act, the government had a poor record in the 
utilization of patents on a non-exclusive licensing basis. Less than four 
percent of the 28,000 patents held by the federal government were 
developed.1® Without commercial development, a large number of the 
scientific advances that are now in practical application and use in our 
daily lives would have remained in books, or known only to a small 
number of investigators. As Yandall Henderson of Yale University ex- 
pressed it, ‘‘It is properly the business of the creative scholar to see to it 
that, if possible, his ideas serve mankind in his own generation.’’2° 


B. PATENTING INVENTIONS PROVIDES A NEEDED SOURCE OF 
REVENUE, PREFERABLE TO DEPENDENCE ON GOVERNMENT SUBISDY. 


Government Support is Inadequate, and Leads to Excessive 
Regulatory Controls. 


Following World War II, the federal government’s rapid expansion 
of support for academic science led many universities to neglect private 
sources of funds and become increasingly dependent on subsidy from 
Washington.?1 By the middle 1970’s, it was clear that dependence on 
government funding was short-sighted, because monies for universities 
declined rapidly in the face of other perceived national priorities.22 At 
the same time that the government was reducing its support, the cost of 
scientific research escalated rapidly. As Derek Bok, President of Harvard 
University, wrote in his 1981 report, the cost of equipping a science 
laboratory has increased much more steeply than the cost of living, while 
the government has reduced its support for such purposes by more than 
eighty percent since 1967. As a result, the quality of instruments and 
facilities in American universities has fallen below the level of laboratory 
equipment in Germany and Japan. The current estimated shortfall in 
university science equipment alone exceeds $300 million.23 Today, the 
National Science Foundation views the alarming obsolescence of 





following circumstances: (1) where the invention is not directly applicable to commercial 
use and (2) where the invention is commercially oriented but requires substantial private 
development, or applies to a small market, or its market potential alone is not sufficient to 
bring about utilization. McCaffrey, Patent Policy in Federal Government Contracts and 
Grants, 1 J. COLL. & U. L. 230 (1974) describes the conditions that the ‘‘Harbridge House”’ 
Report sought to correct. 

19 §. Rep. No. 96-480, p. 18. 

20 Patents are Ethical, 77 SCIENCE 324-25 (March, 1933). 

21 Dienner, supra note 8 at 328-30; Prager and Omenn, Research, Innovation, and 
University-Industry Linkages, 207 SCIENCE 379 (1980). 

22 See N.S.F. statistics reported in the N.Y. Times for 1979: 2 January § III 1, col. 4; 
March § 12:2; 11 March § IV 7:2; 18 April 21:4; 24 April 18:1 (all documenting drop in 
federal support to university scientific research). 

23 Bok, Business and the Academy, 83 HARV. Mac. 23, at 26 (May-June 1981). 
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research equipment in university laboratories as an accelerating national 
crisis.?4 

Government subsidies to universities, to the extent that they are still 
available, are accompanied by a plethora of regulations which are expen- 
sive to implement and lead to duplicative efforts. Richard Lyman, Presi- 
dent of Stanford University, reflecting on the impact of federal subsidies 
at his institution, with particular attention to the regulations imposed on 
Stanford’s medical school in return for federal funds, wrote that the 
university ‘‘ought to try, once in a while to look a gift horse in the 
mouth. . . . [T]he closer the federal government gets to direct funding of 
the core of our activities, the greater the danger that we shall become in- 
escapably dependent upon that support, in which case our capacity to 
fight back when the regulatory going gets rough will be minimal.’’25 

One of the difficulties accompanying federal subsidy and regulation, 
Richard Sproull, President of the University of Rochester, has explained, 
is intrusion into the control of investigative reseach. The problem is in- 
tensified by the fact that the work of the principal investigator is now 
usually supported by more than one government agency, in extreme 
cases by as many as five or six. As federal funds decrease (in terms of 
constant dollars) and as the number of able and hungry investigators in- 
creases, basic research becomes increasingly directed by federal program 
managers. Resulting tension between the government and the universities 
in matters such as pooled costs and accounting methods leads to ex- 
ploitation of university resources.2° In 1979-1982, accounting disputes 
between federal auditors and colleges amounted to over $219,000,000. 
Richard J. McGowan, spokesman for the Inspector General of the Depart- 
ment of Health and Human Services, explained that the government was 
trying to recover interest earned on funds that schools deposited ten days 
before disbursing.?7 

Bok of Harvard sees other disadvantages. In addition to expeusive 
and cumbersome regulations, government subsidies impose uniformity 
on universities, depriving them of freedom to innovate. Compulsory 
regulations with elaborate reporting procedures incur high institutional 
costs, which (unlike expenses in the private sector) cannot be passed 
along to consumers. Many scientists today prefer to obtain industrial 





24 Branscomb, National Science Budgets: Fiscal Years 1981, 1982 and Beyond, 212 
SCIENCE 514 (May 1981). 

25 Lyman, Federal Regulation and Institutional Autonomy: A University President’s 
View, BUREAUCRATS AND BRAINPOWER: GOVERNMENT REGULATION OF UNIVERSITIES 45 (P. Seabury, 
ed. 1979). 

26 Sproull, Federal Regulation and the Natural Sciences, in SEABURY supra note 25, at 
77. 

27 N.Y. Times, Oct. 19, 1979, 52:3, col. 3, May 9, 1979 § II, 6 col. 2; Feb. 15, 1982, § 
II, 2, col. 1. The most recent ‘‘float’’ disclosures raised new objections from several univer- 
sities, including Harvard, about government audits of universities which, the universities 
claim, fail to take into account the complex and decentralized structures of universities. 
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funding which offers support with less control than they have experienc- 
ed under government grants.2¢ 


2. Government subsidy does not promote academic collegiality and free 
pursuit of knowledge iri a better way than commerical sponsorship. 


A frequently voiced objection to university patenting of research is 
that it leads to rivalry among faculty, with secrecy and distrust replacing 
open exchange of scientific information.?® The alternatives may be as bad 
or worse. To the extent that scientists are competing for inadequate fund- 
ing, rivalry will exist in the laboratories. To the extent that individual 
scientists are seeking recognition for their achievements, there will be 
secrecy surrounding the progress of research. James Watson has given a 
vivid picture of the secrecy and intense rivalry between scientific teams 
in the investigations that led to the discovery of the double helix, in 
which rights to patents were not in issue.3° 

Nor is reliance on government subsidy (assuming, arguendo, that 
such money will be available for the support of university science) a 
guarantee of greater honesty and integrity in the drafting of research 
grant proposals or the supervision of contract performance.*1 Examples 
of the unfortunate results of cutthroat competition to obtain shrinking 
federal dollars abound. In 1981 alone, fraudulent reporting of research 
results which had been supported by federal funds were exposed at 


Massachusetts General Hospital ($750,000), at Yale University 





28 Bok, The Federal Government and the University, 58 PUB. INTEREST 80 (1980). Bok’s 
view is supported by Richard B. Morse’s article, describing bureaucratic entanglements and 
controls imposed by the federal government on colleges and universities. N.Y. Times, Dec. 
19, § 3, at 14, col. 3. 

29 The AAAS Report on Patents raised this objection to university patenting, but con- 
cluded nevertheless that the benefits from patents outweighed the disadvantages. See 
Palmer supra note 3, at 682. 

30 J, WATSON, THE DOUBLE HELIX: A PERSONAL ACCOUNT OF THE DISCOVERY OF THE STRUC- 
TURE OF DNA (1980); see also H. JUDSON, THE EIGHTH Day OF CREATION (1979), F. PORTUGAL and 
J. COHEN, A CENTURY OF DNA (1978) for a story of secrecy, competitive haste, reluctance to 
share findings with fellow investigators (including personal animosities against women 
scientists). 

31 In 1982 Stanford University scientist Leonard Hayflick settled a suit against the 
government in response to charges which came close to ruining his scientific career. Hay- 
flick had identified microorganisms that cause human pneumonia, and had made signifi- 
cant discoveries in the knowledge of aging of human cells. He also developed several vac- 
cines used in treatement and research on humans and animals. He was a leading candidate 
to become head of the National Institute of Aging, when he became the target of investiga- 
tions directed by James W. Schriver, the head of the National Institutes of Health. Attendant 
bad publicity cost Hayflick his government job and he resigned from his Stanford professor- 
ship. After some time spent living on unemployment relief, he obtained a tenured position 
at the University of Florida. Several distinguished scientists have signed a public protest 
lamenting the near destruction of an outstanding scientific career, and condemning the pro- 
cedures at N.I.H. which allow release of unsubstantiated charges. N.Y. Times, Jan. 19, 1982 
at C-1. 
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($1,000,000) and at Boston University ($1,000,000). Robert H. Ebert, 
former Dean of Harvard Medical School, attributes these developments to 
a “‘spirit of intense, often fierce competition . . . intense pressure to 
publish, not only to obtain research grant renewals but in order to qualify 
for promotion.’’32 Competition, as much as collegiality, is a fact of life in 
the laboratories. The patent process should not be made the scapegoat for 
aberrant academic behavior. 


Il. POLICY 


An effective patent policy requires the balancing of complex and 
potentially conflicting equities: (1) the inventor; (2) the university; (3) 
the general public; (4) the sponsor of research; and occasionally, (5) the 
developer of inventions, although frequently this is the same party as the 
sponsor. The wide variety of American colleges and universities, from 
large state institutions to small private colleges, affects the broad struc- 
ture and the details of individual institutional policies. The following 
policy objectives should be applicable to all. 


A. THE UNIVERSITY SHOULD CONSTRUE THE SCOPE OF 
PATENTABLE SUBJECT MATTER STRICTLY. 


1. The university should not act to patent inventions in areas 
that are ambiguous under current law. 


Patent law excludes some subjects from patentability. These exclud- 
ed categories are theories, methods, plans of action, and discoveries of 
laws of nature. On the other hand, the Patent Act expressly allows the 
patenting of a new and useful ‘‘process.’’*3 The practical distinction be- 
tween what is patentable and what is not is a difficult one, which has 
given the courts trouble in the past. ‘“The line between a patentable ‘pro- 
cess’ and an unpatentable ‘principle’ is not always clear. Both are ‘con- 
ceptions of the mind, seen only by [their] effect when being 
performed.’’’34 the inherent difficulty in deciding when an invention is 
patentable and when it is not reveals the tension between those who 
would extend patentability when the law does not specifically forbid it, 
and those who would restrict patentability to what is specifically 
authorized by Congress. 

In Parker v. Flook?® the Supreme Court, in a five to four opinion, 
denied a patent to an alarm device whose novelty depended on an 





32 Broad, Fraud and the Structure of Science, 212 SCIENCE 137 (April 1981). 

33 35 U.S.C. § 101. 

34 Parker v. Flook, 437 U.S. 584, 589 (1978). Justice Stevens was quoting Tilghman v. 
Proctor, 102 U.S. 707, 728 (1880). 

35 A strong criticism of Flook, suggesting that its cautionary approach ignores the im- 
portance of utility, is given by Dunner and Lipsey, The Patentability of Life Forms, New 
Technologies and Other Flooks of Nature, 7 APLA Q.J. 190 (1979). 
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algorithm which updated the alarm limits so as to respond to changes in 
temperature, pressure, and similar variables, because all that was new 
was the mathematical formula. The majority reasoned that they had a 
duty to construe the patent statutes cautiously when asked to extend 
rights into areas wholly unforeseen by Congress. The Court relied on 
Justice White’s opinion in Deepsouth Packing Co. v. Laitram Corp.:3® 
‘‘We would require a clear and certain signal from Congress before ap- 
proving the position . . . that the beachhead of privilege is wider, and the 
area of public use narrower, than courts had previously thought.’’ Flook, 
decided in 1978, rested on Gottschalk v. Benson,?” in which Justice 
Douglas wrote that a mathematical expression for converting binary- 
coded decimals into pure binary numerals for use with digital computers 
was not a ‘‘process’’ within the meaning of 100(b). Douglas, as if an- 
ticipating criticism of the Court’s interpretation, wrote: ‘‘It is said we 
freeze patents to old technologies, leaving no room for the revelations of 
the new, onrushing technology. Such is not our purpose.’’3* In 
retrospect, Flook now appears to be the latest in a line of cases going back 
to Graham et al. v. John Deere Co.3° in which the Court interpreted 35 
U.S.C. § 1034° to mean that the new test of ‘‘nonobviousness’’ did not 
lower the standard of inventiveness (e.g., the ‘‘flash of genius’’ standard) 
first enunciated in Hotchkiss v. Greenwood in 1850.4! 

While the Graham, Deepsouth, and Flook line of cases expressed 
this nation’s historic antipathy to monopolies by construing the patent 
laws narrowly, since 1978 the Court has been moving in the opposite 
direction. In 1980, the Court again divided five to four in Diamond v. 
Chakrabarty*? in upholding the patentability of some bacteria of the 
genus Pseudonomus produced by genetic engineering. Rejecting the dic- 
tum in Flook that patents should not issue in areas unforseen by Con- 
gress, Chief Justice Burger’s majority opinion read the patent laws bread- 
ly, reasoning that the statutory language ‘‘process’’ and ‘‘manufacture’’ 
should be understood to include life forms, since Congress did not 
specifically bar such patents. Chakrabarty presents the current trend of 
the Court. In other developments, Aronson v. Quick Point Pencil Co.*3 
restricted the reach of the federal patent laws to keep them trom preempt- 
ing state contract law in the protecton of royalty rights of a putative in- 
vention, even after the patent was held invalid. Dawson Chemical Co. v. 





36 406 U.S. 518 (1972). 

37 409 U.S. 63 (1972). 

38 Gottschalk v. Benson, at 71. 

39 383 U.S. 1 (1966) (a spring clamp for plows and a liquid dispenser held ‘‘obvious’”’ 
in relation to the prior art). 

40 Added to 35 U.S.C. by the Patent Act of 1952. 

41 11 How. 247. 

42 447 U.S. 303 (1980). A view of the change of direction effected by Chakrabarty is 
given in The Supreme Court, 1979 Term, 94 Harv. L. REv. 261 (1980). 

43 440 U.S. 257 (1979). 
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Rohm and Haas Co.*4 held that congressional intent in 35 U.S.C. § 271(c) 
and (d) was to expand significantly the ability of patentees to protect 
their rights against contributory infringement. Simultaneously, Diamond 
v. Diehr*5 and Diamond v. Bradley** resolved a decade of confusion over 
the patentability of computer software programs by a reversal of prior law 
in favor of patentability. As a result, the Patent and Trademark Office 
began formulating new guidelines to determine which categories of com- 
puter programs inventions are patentable.” 

In an era of developing technologies in several fields, the university 
will inevitably be faced with instances in which the patentability of an 
invention or discovery lies in an ambiguous area. Given the present 
stance of the Supreme Court, the university should not initiate any action 
to extend monopoly rights over intellectual property that may, arguably, 
belong to mankind. On a philosophical level, such a position comports 
with the university’s primary role as a center of teaching and research. 
Since patents are granted only pursuant to express statutory authoriza- 
tion, it is sound legal doctrine to exercise restraint in the patent process, 
limiting activity to subjects and classes specifically enumerated in the 
statute, or on which the courts have spoken with finality.4* On a purely 
practical level, this approach may save the institution time and expense 
in defending patent rights that should never have been exercised.*? The 
decision as to whether to proceed with the patenting process or to abstain 
because of questionable subject matter shall rest with the Patent Commit- 
tee of the university. 


2. All research and patenting in the field of biogenetic engineering 
should be governed by federal safety guidelines, whether required 
by law or not. 


When the Chakrabarty Court held that there was no fundamental 





448 U.S. 176 (1980). 

450 U.S. 175 (1981). 

450 U.S. 381 (per curiam) (1981). 

Moskowitz, The Patentability of Software Related Inventions after Diehr and Brad- 
ley, 63 J. Pat. Orr. Soc’y. 222 (1981). 

48 A. Dellar, DELLER’S WALKER ON PATENTS § 14 at 100 (2d ed. 1964). ‘‘[T]he patent law 
is statutory. . . [W]e should take care to fill the Holmesian interstices of the statute with 
judge-made law only under the gravest and most impelling circumstances.”’ In re McKellin, 
529 F.2d 1324, 1333 (C.C.P.A. 1976). 

49 ‘‘The Sunshine Vitamin Case’’ concerned a discovery by Professor of Agricultural 
Biochemistry Harry Steenbock at the University of Wisconsin, who patented a way of pro- 
ducing Vitamin D with ultra-violet rays. Steenbock’s patent produced $7,000,000 in rev- 
enues for WARF. In action for infringement, the court ruled that the patent was invalid be- 
cause ultra-violet rays are like the sun and the sun’s energy cannot be patented. Vitamin 
Technologists v. Wisconisn Alumni Research Found. 146 F.2d 941 (9th Cir.1944). The case 
is of additional interest because it discusses the idea of invalidation of exclusive rights for 
the sake of the public good. The process had been kept from manufacturers of oleomar- 
garine, whose customers are less affluent than the customers of butter, and who, presum- 
ably, needed more Vitamin D than butter consumers. 
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distinction between living and non-living matter with respect to patent 
law, the patenting of various new life forms became possible (provided 
the genes had been modified). At the same time, however, the Court in- 
vited Congress to review the decision with specific reference to a possible 
amendment to 35 U.S.C. § 101 ‘‘so as to exclude from patent protection 
organisms prodcued by genetic engineering.’’5° The opinion recalls that 
Congress has, in the past, determined that changes in the patent law are 
desirable as a means of regulating research and development. For exam- 
ple, in 1976 Congress exempted from patent protection inventions 
‘‘useful soley in the utilization of special nuclear material or atomic 
energy in an atomic weapon.’’®’ At this writing, since Congress has not 
acted to exclude biogenetic engineering discoveries from the patent 
system, the university should proceed to patent in this area. Gene- 
splitting techniques yield products such an interferon with great poten- 
tial as a remedy for certain virus disease and treatment for cancer.®? 
Two arguments which do not rely on statutory interpretation are 
made for eliminating new forms of living matter from the patent 
process.®? The first is that it is too hazardous. The organization of carbon 
into living organisms is qualitatively different from organizing elements 
into chemical compounds. Organisms, unlike compounds, reproduce 
themselves. Therefore, any mistake, or danger, that results from ex- 
perimental research runs the risk of being difficult or impossible to 
remove from the environment. The counter-argument is that even if Con- 
gress acts to eliminate new genetic material from patentable subject mat- 
ter, university and industrial research can and will continue in this field 
of science. Thus, while the denial of patentability will not prevent 
hazard, it will curtail investment and commercial development. More- 





50 Chakrabarty, 447 U.S. at 318. An argument that patentability of life forms should 
be settled by statute is given in The Patentability of Living Organisms under 35 U.S.C. § 
101: In Re Bergy, 91 Harv. L. REv. 1357 (1978). Two articles by Behringer (Germ Warfare in 
the Patent Courts, 31 HASTINGs L. J. 883 [1980] and Microorganism Patents, 63 J. PAT. OFF. 
Soc'y 128 [1981]) take the position that Chakrabarty was correctly decided, i.e., there is no 
legal significance between dead and living compounds. 

51 42 U.S.C. § 2181(a) (1976). 

52 Interferon, first isolated in 1957, is now produced by new techniques devised by 
Dr. Charles Weismann, Professor of Molecular Biology at the University of Zurich, and Dr. 
Walter Gilbert of Harvard. Patent rights are held by Biogen, S.A. of Geneva, Switzerland 
and Cambridge, Massachusetts and the Schering-Plough Corporation, the world-wide 
licensee. 

53 | am indebted to Professor Jonathan King, Department of Biology at Massachusetts 
Institute of Technology, for sharing two unpublished papers with me: Against Patenting 
Modified Life Forms (1980) (sponsored by the American Society for Microbiology in coop- 
eration with the Committee on Science and Technology, U.S. House of Representatives) and 
Protection of Publicly Funded, Publicly Available University Biomedical Research is Essen- 
tial to the Nation’s Health (1981) (Testimony presented to the Subcommittee on Investiga- 
tions and Oversight, Committee on Science and Technology). The arguments discussed in 
the body of the paper are derived in large part from these two papers, although my conclu- 
sions are different from Dr. King’s. 
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over, the control of science for purposes of safety is not properly the 
responsibility of patent law. As articulated in In re Anthony,*4 the con- 
sideration of safety is one element of the concept of utility. For example, 
a compound that is unsafe for use because of extreme toxicity would not 
be ‘‘useful’’ within the meaning of § 101. The presence of some danger or 
a degree of risk, however, does not exclude the subject from patentability 
under § 101. Federal regulatory agencies such as the Food and Drug Ad- 
ministration, not the Patent Office, have responsibility for the safety of 
products in the marketplace. 

The second argument against the patenting of life forms is that 
patents in the field of genetic engineering represent the private ap- 
propriation of a public resource. Biogenetic and biomedical research, as 
opposed to other scientific inquiry has been financed almost entirely by 
government funds, beginning with the Public Health Services Act of 
1944, and continuing through the support of the National Institutes of 
Health and the National Science Foundation. The public should not have 
to buy back what it has already paid for, simply because private interests 
have taken the last steps in bringing the fundamental work to the point of 
obtaining patent rights. This argument, unlike the argument on the issue 
of hazards, does not address itself specifically to the patenting of life 
forms. It applies equally to other products of biological and biomedical 
research (e.g., new processes of manufacturing insulin, and the produc- 
tion of new vaccines). The response to the public funds argument is that 
Congress has recently chosen to entrust patent rights in inventions made 
on government contracts to universities and small businesses, specifical- 
ly because Congress determined that, without such incentive, develop- 
ment lags and the results of scientific inquiry do not become socially 
useful.55 

In recognition of the fact that genetic research presents dangers to 
the general environment and to specific strains of plant and animal life, 
N.I.H. guidelines have been written to impose safety measures on all 
recombinant DNA research which is supported by government funding.** 
The university should observe these guidelines in all its research in 
genetic engineering, whether or not supported by the government. Such 
a precaution contributes to the general safety of the university and the 
community at large. The self-imposed restraint will not be a severe 
limitation on freedom of action. The N.I.H. and the Department of Health 





54 414 F.2d 1383 (C.C.P.A. 1969). The idea of safety as a component of utility appears 
in dictum in Funk Bros. Seed Co. v. Kalo Inoculant Co., 333 U.S. 127 (1948). 

55 Similar legislation for inventions made on other government contracts was spon- 
sored by Rep. Allen E. Ertel (D. Pa.) and Sen. Harrison Schmitt (R. N.M.) (S. 1657). Both 
bills received support from George Keyworth, Director of the Office of Science and Techno- 
logy. See Chemical and Engineering News, Oct. 19, 1981, at 24f. The measure was opposed 
by Hyman G. Rickover who suggested, in lieu of the legislation as written, dispensing pa- 
tent rights at public sale through competitive bidding. 

56 43 Fed. Reg 33,042; 33,087; 33,126 (1978). 
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and Human Services have simplified the rules by reducing the number of 
prohibited activities and eliminating the N.I.H. review requirements for 
certain kinds of experiments.5”? The new rules entrust certain decisions 
on genetic research to local ‘‘bio-safety’’ committees at the institutions 
proposing the research. The university’s bio-safety committee should be 
distinct in membership from its Patent Committee. 


B. THE UNIVERSITY’S ASSERTION OF RIGHTS TO TITLE IN INVENTIONS WILL 
DEPEND ON SOURCE OF FUNDING AND OTHER SUBJECT MATTER. 


1. The university should assert title to government sponsored research. 


Until 1981, patents resulting from research funded by the govern- 
ment belonged to the government, and the government’s policy was to 
license on a royalty-free, non-exclusive basis. The conceptual arguments 
in favor of this arrangement include: (1) the government should not be in 
a position to play favorites with private interests; (2) unfairness results 
from charging users for publicly held information; (3) the government 
should not be in a position to compete with private parties.5* After many 
years of public debate on means to increase the utilization of the results 
of government-funded research, the Patent and Trademark Amendments 
of 19805° provided universities and small businesses the right of first 
refusal to title in inventions made in performance of government grants 
and contracts. The Act takes precedence over approximately twenty-six 
conflicting statutory and administrative policies that came into force 
following World War II. 

The university, of course, is not required to assert its right to title for 
such inventions. Theoretically, the argument that what the people have 
paid for belongs to the people could operate to inhibit the assertion of 
these rights. The university should, however, assert title to and license 
its inventions made with government funds so that the congressional 
purpose of fostering the development of United States industry will be 
furthered.®° For the first time in the history of government-university 





57 46 Fed. Reg 59,734 (1981); N.Y. Times, Feb. 9, 1982 § III, 1. 

58 SCHWARTZ AND FLYNN supra note 3, at 1211. These positions are developed by 
Kreeger, The Control of Patent Rights Resulting from Federal Research, 12 LAW AND COoN- 
TEMPORARY PROBLEMS 714 (1947) and Leontief, On Assignment of Patent Rights on Inventions 
Made Under Government Research Contracts, 77 HARV. L. REV. 492 (1964). 

59 96-517: An Act to Amend the Patent and Trademark Laws, chapter 38, §§ 200 ff. 
An explication of the new law’s principal changes is in Smith, Uniform Patent Legislation, 
8 J. COLL. & U.L. 1 (1981). Prior to 1981, some ‘‘title’’ agencies always retained title to in- 
ventions; others granted blanket waivers allowing title to vest in the contractor; others 
allowed universities which could prove ‘‘technology transfer capability’’ to take title by In- 
stitutional Patent Agreements (IPAs) which themselves varied widely among agencies who 
used them. 

60 35 U.S.C. § 200 (Supplementary Pamphlet 1955 to 1982). 








1983-84 UNIVERSITY PATENT POLICY 277 


relations, the patent system is being used to effectuate a partnership to 
transfer the products of university research to the public. 

On a practical level, it could be argued that the 1980 Act presents too 
many obstacles and difficulties to make assertion of university rights 
worthwhile. However, an analysis of the potential difficulties presented 
by the new Act leads to the conclusion that they are outweighed by the 
benefits. First, the Act requires that university contractors disclose poten- 
tially patentable inventions to the funding agency ‘‘within a reasonable 
time after it [the invention] is made.’’*: From the institution’s point of 
view, the difficulty is that the university patent committee or patent 
management firm may not become aware of an invention as soon as it is 
made. This clause of the Act requires that the university establish effi- 
cient reporting procedures so that disclosure by the inventor to the ap- 
propriate university office take place promptly in order to comply with 
the reporting requirements of the Act. Some concern that the reporting 
requirements will generate too much paperwork by investigators and in- 
stitutions has been met with a disclaimer by Charles Lowe, an official at 
N.I.H., who assured concerned academic groups that paperwork will not 
proliferate and that ‘‘not every new cell need by reported.’’®2 

Temporary draft regulations issued in the summer of 1981 permitted 
individual funding agencies to insert an additional clause in the contract 
requiring universities to notify the agency of an invention at least three 
months before a manuscript was submitted for publication or otherwise 
made available to the public.** The optional requirement was included in 
the regulations at the insistence of the Departments of Energy and 
Defense. James Denny, assistant general counsel for patents at the Energy 
Department and chairman of the inter-agency committee that produced 
the draft regulations, claimed that even oral presentation at a conference 
constitutes public disclosure sufficient to bar foreign patent rights.® 

Vociferous objections to the requirement by several universities, 
organizations such as the American Council on Education, the Council of 
Graduate Schools and the American Association of Universities, and the 
Research Council® led to a modification in the new regulations publish- 
ed in February 1982.° The present requirement is notification to the 
agency within two months after the inventor discloses the invention to 
the contractor. The disclosure must identify any publication, sale or 





35 U.S.C. § 202 (c)(1). 
213 Science 1234 (September 1981). 
3 O.M.B. Bulletin 81-22 (1 July 1981). 
213 Science. 

65 In letters to the Office of Federal Procurement Policy from Sheldon Steinbach, 
General Council, A.C.E. (August, 1981); Harold Bremer, Patent Counsel, WARF August, 
1981; McCartney, President of SUPA; (August, 1981) and Willard Marcy, of Research Foun- 
dation (August, 1981). 

66 O.M.B. Circular A-124. 
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public use of the invention, and state whether any manuscript describing 
the invention has been submitted for publication. Where there has been 
submission for publication, prompt additional notification is required if 
the manuscript is accepted for publication.*” The new regulations, while 
an improvement over the old requirement of pre-notification before sub- 
mission, now impose a second notification requirement on contractors 
and an additional responsibility of communication with inventors who 
are awaiting notice of action on submitted manuscripts. The new regula- 
tions simply side-step the question of loss of foreign patent rights.®* If the 
university does wish to protect foreign rights, caution would dictate fil- 
ing of the patent application before any manuscript is submitted for 
publication. 

A third potential difficulty under the new Act conerns the march-in 
rights rights retained by the funding agency.®? As in the past, the govern- 
ment reserves the right to require contractors to grant licenses to third 
parties on reasonable terms where it has been determined that the con- 
tractor has not taken effective steps to promote its utilization. The present 
Act’s march-in rights are different in two respects. Prior law allowed an 
agency to march in if a contractor has done nothing to utilize an inven- 
tion within three years. Now there is no time limit in the Act or in the 
regulations. The second difference is that prior march-in rights did not 
consider field of use, so that a contractor who had granted a license in one 
field of use might or might not experience march-in rights in another 
field.” Now, the regulations explicitly consider each field of use 
separately. As before, they may be exercised for reasons of health, safety, 
or public need. Additionally, under the new Act, they may be exercised 
when there has been failure to comply with the section giving preference 
to United States industry.”! 

The difficulty with the new march-in rules is that they may diminish 
the potential value of the patent to investors, because they merely specify 
a march-in after a ‘‘reasonable time.’’?? The need of an explicit time limit 
has been urged by many university patent attorneys, patent management 
firms, and by Peter Barton Hutt, former general counsel for the Food and 
Drug Administration.”? While the new legislation imposes reporting 
burdens on universities that are internal (communications with inven- 





67 Id. at Attachment A, c.(1). 

68 Td. at f.(1) imposes an obligation on the contractor to protect the interests of the 
United States in the invention ‘‘throughout the world."’ Foreign rights are an unsettled area 
in the law. See, Page, Commentaria: Certain Relationships between Situations Taking Place 
in the United States and Rights to Patents in Other Countries, 54 J. Pat. Orr. Soc. 278 
(1972) on unanswered questions concerning foreign rights. 

69 35 U.S.C. § 203. 

70 Smith, supra note 59, at 37-41. 

71 35 U.S.C. § 204. 

72 O.M.B. Circular A-124, j.(1). 

73 213 Science 1234-5. 
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tors) and external (filing notices with the funding agency), and leaves 
answered questions such as protection of foreign patent rights and the 
time within which march-in rights will be exercised, these problems do 
not constitute sufficient reason for the university to disclaim its right to 
patent inventions made on government-funded research. 


2. In commercially-sponsored research, rights to inventions should be 
governed by a contract between the sponsor and the university itself, 
without the establishment of a separate research foundation. 


The contract between a commercial sponsor and a university virtual- 
ly always provides that the sponsor acquires patent rights to inventions 
that result. These rights may be in the form of title or exclusive license. 
As universities come to be more dependent on funds from the private sec- 
tor in the face of declining government support, it is essential that in- 
stitutions retain their traditions of self-governance and academic 
freedom. 

Currently, two basic patterns are emerging in the arrangements be- 
tween education institutions and industrial sponsorship. One is the 
familiar pattern of direct support to the university, governed by a con- 
tract providing for scientific investigation carried on at the university by 
faculty. The other is a ‘‘research institute’ organizationally distinct from 
the university, concluding its own arrangements with outside sponsors 
and sharing in the investment and financial rewards of the patent pro- 
cess.”4 An early outstanding example of the research institute model is 
the Wisconsin Alumni Research Foundation (WARF), established in 
1925 by a group of alumni who were outraged at the university’s refusal 
of a gift of ‘‘tainted’’ money from the General Education Board endowed 
by John D. Rockefeller. Since its founding, WARF has earned and 
distributed to the university about $100,000,000 from royalties on several 
valuable patents. Other financially successful research foundations have 
made money from patents for the universities of Indiana and Florida.’”5 A 
more recent example of such an arrangement is Washington University 
Technology Associates (WUTA) in St. Louis, an off-campus facility that 
uses Washington University faculty members for research and con- 
sulting, has the university treasurer as its chairman, and the university 
dean as president. WUTA functions as a research and development firm, 
sharing patent revenues with sponsors.7® 

Despite the financial success that some research institutes present, 





74 Lepkowski, Research Universities Face New Fiscal Realities, Chemical and En- 
gineering News (Nov. 23 1981), pp. 23ff. 

75 Omenn, University-Industrial Research Linkages: Arrangements Between Faculty 
Members and Their Universities (unpublished paper presented at AAAS Symposium on Im- 
pacts of Commercial Genetic Engineering on Universities and Non-Profit Institutions, 
Washington D.C., January 1982). 

76 Lepkowski, supra note 74. 





280 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 10, No. 3 


there are strong arguments favoring the University’s direct contractual 
relationship with outside sponsors, rather than the indirect relationship 
possible through a separately established institute. Management of an in- 
stitute would be, in part, in the hands of non-faculty professionals. This 
separation makes possible the implementation of policies with which the 
university faculty do not agree. If, on the other hand, faculty themselves 
becomes involved in the running of the institute, time away from campus 
laboratories increases and peer review of research may diminish. Yale 
University, which does not have a separately organized research in- 
stitute, announced in 1982 a three year, $1,100,000 research contract 
with Celanese Corporation under which Yale will conduct research for 
Celanese Corporation on the composition and synthesis of enzymes.?7’ 
The contract differs from many such agreements because it mandates that 
Yale conduct specific research for the company. Approval for the project 
came from Yale’s faculty patent committee, and was given only after 
much debate and negotiation. An important compromise was reached 
with the Celanese Corporation, which desired to keep research findings 
secret. Yale agreed to forty-five days, after which unlimited publication 
is permitted. If the agreement had been concluded with a research in- 
stitute under the aegis of Yale, faculty control over the terms of the con- 
tract would have been reduced. 


3. Patent rights to inventions made without extramural sponsorship 
should vest in the university in the fields of medicine and health; in 
the inventor in all other areas. 


University reporting procedures should require that notice of all in- 
ventions and discoveries be sent to the Patent Committee. One of the 
responsibilities of the Committee should be to determine whether the 
research that produced the invention had outside sponsorship. Another 
responsibility should be to decide whether the discovery or invention 
relates primarily to medical or pharmaceutical therapeutics or public 
health. The decision should be made without regard to the division of the 
university in which the research took place. If, in the determination of 
the Committee, the invention has value for medicine, pharmacy or public 
health, the university should assert right to title in the invention. 

Entrusting inventions in these fields to individual dispositions 
would generally not serve the public good. There are, of course, great 
scientific investigators who are also selfless individuals. Jonas Salk, who 
perfected the vaccine against polio, chose not to assert patent rights, 
granting the formula without charge to any manufacturer who was 
capable of producing it.7* Similarly, Selman Waksman, who discovered 
the technique of screening oil samples to produce streptomycin at 





77 N.Y. Times, Feb. 18, 1982, § II, at 1, col. 1; Feb. 21, 1982, § IV, at 7, col. 1. 
78 R. CARTER, BREAKTHROUGH: THE SAGA OF JONAS SALK, 233-34 (1966). 
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Rutgers University was able to convince Merck to manufacture the drug 
on a unrestricted basis, while the patent rights remained with Rutgers.79 

United States patent law does not provide for compulsory licensing, 
and it would be unrealistic to expect all inventors to be as selfless as Salk 
and Waksman. Justice Douglas’ dissent in Special Equipment Co. v. 
Coe®® expresses a common fear: ‘“Take the case of an invention or 
discovery which unlocks the doors of science and reveals the secrets of a 
dread disease. Is it possible that a patentee could be permitted to sup- 
press that invention for seventeen years . . . and withhold from humanity 
the benefits of the cure?’’* Therefore, to prevent either the exploitation 
of inventions in these fields for private profit or the suppression of a pa- 
tent without development, the university should take title to the inven- 
tion. The university’s purpose in doing so should be (1) to ensure 
development and delivery to the public as rapidly as possible; and (2) to 
use university resources to ensure quality control of the new product.® 

In order to implement its assertion to patent title, the university 
should include a patent rights clause in employment contracts with 
faculty. Absent such an agreement, the university would have only a 
shopright in the patent, that is, a free and indefeasible license to use the 
invention in the course of the university’s regular program of teaching 
and research. The only exception would be where the university 
employer could show beyond question that the employment was for the 
specific purpose of making the invention. An invention incident to 
general employment cannot be claimed.®? It is highly doubtful the salary 





79 P,. TEMIN, TAKING YOUR MEDICINE: DRUG REGULATION IN THE UNITED STATES 67 (1980). 
Temin gives a good account of the pharmaceutical industry practice of patenting minute 
molecular changes to create new protected products. The book also has an admirable ex- 
position of Senator Estes Kefauver’s unsuccessful attempts to curtail exploitative pricing in 
pharmaceutical concerns, in part through compulsory licenses, in part by special legislation 
to increase FDA surveillance of industry practices. 


80 324 U.S. 370 (1945). A full discussion of compulsory licenses is not within the 
scope of this paper, although certainly relevant to the issue of preventing the suppression of 
inventions and discoveries which have value for medicine and health. With minor excep- 
tions, such as the Clean Air Act (42 U.S.C. § 7608 (Supp. I 1977)), the United States stands 
conspicuously alone among major industrial countries in not having a compulsory licens- 
ing statute. The extent to which the judicial process provides something like the same kind 
‘of relief (by denying patentees injunctive relief in cases of misuse or antitrust violation) is 
discussed by Arnold and Janicke, Compulsory Licensing Anyone? 55 J. PAT. Orr. Soc’y 149 
(1973) and Sease, Common Sense, Nonsense and the Compulsory License, (1973) 55 J. PAT. 
Orr. Soc'y 233. BOWMAN, PATENT AND ANTITRUST LAW 244 (1973) calls compulsory licenses a 
‘‘vastly overrated remedy’”’ 

81 324 U.S. at 383. 

82 For example, the University of Toronto imposed strict quality control in the manu- 
facture of insulin, discovered by F.G. Banning at the University in the early 1920’s TEMIN, 
supra note 79, at 55-56 

83 Pure Oil Co. v. Hyman, 95 F.2d 22 (7th Cir. 1938). United States v. Dubilier Con- 
denser Corp., 289 U.S. 178 (1933) established that the government, as employer, had no 
more than a shop-right to employee’s inventions absent a contract to the contrary, or speci- 
fic employment to invent. See also Board of Educ. v. Bourne, 7 So.2d 838 (Fla. 1942). 
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paid to a faculty member is sufficient consideration to be the basis of 
assertion of patent rights, and the offer of continuing employment is no 
consideration to a faculty member who is already tenured.* 

If the patent committee determines that the invention falls in an area 
in which the inventor has right to title, the inventor will then realistically 
have a choice of three options: (1) he can dedicate his invention to the 
public by publishing his findings and taking no action to patent; (2) he 
can assign the invention to the university, and receive in proceeds the 
usual share given an inventor; (3) he can, on his own initiative, patent 
the invention and dispose of the patent rights himself. An inventor 
following the third plan incurs a double obligation. First, any assignment 
of license, or agreement to assign or license an invention developed in 
the course of university employment, using university facilities, must be 
submitted to a committee for a ruling on possible conflicts of interest aris- 
ing from the disposition of the patent rights and employment at the 
university. Second, the inventor will owe the university a rental fee for 
the use of laboratories and instruments. It will be the responsibility of the 
university to place a valuation on the funds, space, and facilities that the 
scientist used to produce the invention. Ordinarily this calculation will 
not include payment of salary from unrestricted funds of the university, 
nor the inventor’s use of office and libraries. 

Student inventors (graduate and undergraduate) who are supported 
by scholarships, fellowships or assistantships paid for by the sponsor’s 
funds will be covered by the same policy as faculty. If a student generates 
a patent independently, without extramural funding, she or he will have 
the same options as faculty. 


C. PATENT MANAGEMENT SHOULD BE ENTRUSTED TO AN 
OUTSIDE PATENT MANAGEMENT FIRM. 


The process of applying for patents is time-consuming and technical, 
requiring legal expertise. It cannot be accomplished unaided by the 
regular academic and administrative personnel of the university. Four 
alternatives are available for getting the work done. 


1. ‘‘In-house’’ patent management. 


The university could engage its own staff for patent management, 
thus obviating the need of any outside assistance. This ‘‘in-house’”’ alter- 
native has been chose by a few large universities such as Stanford, 





84 T. BLACKWELL, COLLEGE LAW: A GUIDE FOR ADMINISTRATORS 175-80 (1961). For a dis- 
cussion of university copyright and faculty scholarly writing, see Simon, Faculty Writings: 
Are They ‘‘Works Made for Hire’’ under the 1976 Copyright Act?, 9 J. COLL & U.L. 485 
(1982-83). 
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Caiifornia Institute of Technology, and Massachusetts Institute of 
Technology. This solution would not be worth the added administrative 
cost in most institutions, where patent revenues would be consumed by 
the additional overhead. 


2. Management by an affiliated research institute. 


A university-affiliated foundation or institute could do the patent 
management for the university. This option offers greater freedom to 
employ comr 2r.:ial methods in development and promotion of patents 
than the ‘‘in-] e’’ approach. It is used by the University of Wisconsin, 
Washington LU: ersity, and Cornell University’s Cornell Research Foun- 
dation, Inc. (C F). At Cornell, officers and directors of CRF are drawn 
from the faculty, administration, trustees, and alumni. CRF’s function is 
to manage patenting, to protect inventions after patenting, and to main- 
tain the licensing program. CRF employs Research Corporation to pro- 
vide patent analysis.*® The disadvantages of this model are that a 
separate institute removes control from the rest of the university, results 
in less income for the university because the institute expects to share in 
the proceeds, and still requires an outside patent management firm for 
some of the work. 


3. Private legal representation. 


The university could engage a private law firm to handle the legal 
business of patenting and assume the other responsibilities itself. 
Although this model may initially appear to be less expensive, the saving 
may be more apparent than real. Services provided by private counsel 
would not include the variety of services (patent salesmanship, con- 
sulting with faculty, aid with institutional reporting) that parent manage- 
ment firms offer. The university would have to incur the cost of pro- 
viding those other services itself. The combination of private law firm 
and ‘‘in-house’’ management appears to be less efficient, and possibly no 
less costly, than entrusting the entire operation to a specialized outside 
firm, in which all activities are under unified direction and control. 


4. Patent management firm. 


Patent development and marketing by a specialized firm has certain 
distinct advantages. It permits the university to maintain an active paten- 
ting program with minimum capital outlay. It provides the widest range 
of services at no immediate cost. The advantages and disadvantages of 
non-profit and for-profit management firms require individual considera- 
tion. 

Non-profit: The foremost example of non-profit patent management 





85 PATENT AND COPYRIGHT POLICIES AT SELECTED UNIVERSITIES, supra note 1, at 24. 
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is Research Corporation, created in 1912 by Frederick Gardner Cottrell, a 
professor of physical chemistry, inventor, and philanthropist. The 
general purposes of Research Corporation are to advance scientific 
knowledge and technology, to support scholarly research in the sciences, 
and to make patented inventions more available and effective for the 
public good. Research Corporation operates two grants programs, the 
Cottrell Research Program for the support of physical science at graduate 
universities and public undergraduate institutions, and the Cottrell Col- 
lege Science Program, to aid scientific research at private undergraduate 
institutions. In addition, Research Corporation maintains an Invention 
Administration Program (IAP) for the purpose of making university in- 
ventions available to the business community and ultimately to the 
general public. Research Corporation’s services typically include the 
preparation and prosecution of its patent applications. Once the patent is 
assigned, Research Corporation attempts to interest industry in licensing 
it, usually on a nonexclusive basis, but occasionally on a short-term ex- 
clusive basis if the licensee faces large-scale development costs. 
Although arrangements with institutions vary, Research Corporation 
usually keeps forty-two to forty-seven percent of the proceeds. The 
balance goes to the institution, which shares its revenue with the inven- 
tor according to institutional policy. Research Corporation uses what it 
makes in the IAP to support its grants programs which over the years have 
yielded more than $18,000,000 in awards to colleges and universities.*®® 

Research Corporation offers two advantages: it uses its net income to 
support education programs, and it is willing to maintain a non- 
exclusive contractual agreement with a university, leaving the institution 
free to make other disposition of patent rights when it is profitable to do 
so. Thus the university would be free to contract with a commercial spon- 
sor, arranging for licensing rights on an individual basis, at the same 
time that Research Corporation agreements were in effect. 

For-profit: Patent management services are available from private 
enterprise on a profit-making basis. An example is University Patents, 
Inc. (UPI), a young and relatively aggressive firm which presently has 
about ten universities as clients. UPI provides the same services as 
Research Corporation in filing and prosecuting patent applications, as 
well as licensing to commercial companies and patent defense. It also 
undertakes to maintain on-going communications with science faculty to 
educate them about possible patentability of their findings and in 
evaluating the novelty and marketability of their discoveries. The advan- 
tages of UPI for the university are (1) provision of a wide range of ser- 
vices; and (2) an eagerness to maximize profits, which are shared with 
the university on a contractual basis. 





86 Information derived from Research and Invention, (newsletter of the Research Cor- 
poration); telephone interview with W. Stevenson Bacon, Research Corporation Director of 
Communications (Sept. 1, 1981). 
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The virtue of a for-profit firm lies in its greater potential as a revenue 
earner for the institution. The risk is that the firm may not show a profit, 
or it may go bankrupt. Ultimately, the choice becomes a business judg- 
ment of the university. One possibility is for the university to take the 
risk with a for-profit patent management firm for a trial period of no more 
than five years. At the end of that period, it would be in a position to 
evaluate the amount that has been earned and to determine whether to 
continue the working agreement. In negotiating the first contract, the 
university should try to provide for an opportunity to terminate the 
agreement prior to the end of the five-year period, upon notice. 


D. PROCEEDS SHOULD BE ALLOCATED WITH PRIORITY GIVEN TO SUPPORT OF 
THE UNIVERSITY'S RESEARCH AND INSTITUTIONAL PROGRAM, WITH SOME 
REWARD TO THE INVENTOR. 


1. The university’s share of patent revenues should be calculated on 
net proceeds on a rising scale. 


Colleges and universities vary widely in the proportion of patent 
revenues that they retain. The 1977 survey conducted by the Society of 
University Patent Administrators revealed more variety on this issue than 
any other.*? The median answer (from forty-eight responding institu- 
tions) was two-thirds to the university and one-third to the inventor. 
Although exact comparisons with earlier surveys cannot be made, it ap- 
pears that in the last fifteen years royalty shares retained by the institu- 
tions have tended to decrease. The adoption of a sliding scale is a 
relatively new development which may help reverse the trend. Under the 
sliding scale, as income from the patented invention increases, so does 
the university’s share, while the inventor’s share decreases. The sliding 
scale plan fosters the primary purpose of the university patenting pro- 
cess, which is increasing institutional income in period of financial 
distress for higher education. Also, it recognizes that a relatively small 
percentage of the proceeds may be a meaningful sum to an individual in- 
ventor, compared to the substantial amount of money which is needed to 
maintain a university science program. 

Some institutions have decided that cooperation between researchers 
will be more likely if the potential rewards to a single inventor are not too 
high. President Bok of Harvard has also pointed out that the university 
should not take too high a share or professors will either ignore patent 
possibilities or find some way to circumvent the system.** Harvard and 
M.I.T. have identical scales: in each case the university retains sixty-five 
percent of the second $50,000, and eighty-five percent of all income in 
excess of $100,000. The remainder goes to the inventor. The University 
of Pennsylvania retains less for the institution: fifty percent of the first 
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88 Bok, supra note 23, at 31. 





286 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 10, No. 3 


$200,000, seventy-five percent of the next $800,000, and eighty-five per- 
cent of the next $4,000,000, again with the balance to the inventor. The 
University of Wisconsin (more properly WARF) retains eighty-five per- 
cent of all patent income, allowing fifteen percent to the inventor. This 
scheme appears atypical. Princeton University is an example of a small 
institution which gives the inventor somewhat more: the university takes 
fifty percent of the first $50,000, sixty percent of the second $50,000 and 
thirty percent of any excess amount. At Princeton, an inventor who has 
the right to title in a patent and chooses to assign the patent to the 
University gets eighty-five percent of all proceeds.®® 

Balancing support to the institution and reward to inventors on a 
sliding scale is compatible with general university policy objectives and 
also with the new Act’s provisions for patents developed on government 
contracts. Section 202(c)(7)(C) requires that the university share royalties 
with the inventor (a fixed amount is not specified) and use its own share 
to support scientific research and instruction. For these purposes, the 
Harvard-M.I.T. allocation of proceeds appears equitable. 


2. The university should use its share of patent revenues primarily for 
the support of scientific research. 


The university’s distribution of its proceeds should recognize the ac- 
complishments of the inventor and his department but should also, in the 
interests of fairness to the rest of the university, be used to support other 
science departments and divisions of the institution. By maintaining the 
general level of all the science programs the university will be in a better 
position to attract research contracts and a healthier intellectual environ- 
ment will benefit both faculty and students. One-third of the university’s 
net share should be allocated to the general support of research at the 
university, and two-thirds should be awarded on a competitive basis, 
after reviewing submitted research proposals, with preference going first 
to the inventor’s department, and next to the inventor’s division or 
school. University-wide participation in the submission of proposals 
should be encouraged. The review and allocation procedure should 
allow patent revenues to be awarded to any investigator in any of the 
science departments on the basis of intellectual merit. 


3. Part of the proceeds should be used to reward faculty in disciplines 
outside the sciences. 


The one-third of the proceeds that the university retains for the 
general support of university research should not be restricted to the sup- 
port of science. It is true that science is expensive, but it is the area of the 
university that receives the most from government and industry. It is also 





89 Information obtained from Jean A. Mahoney, Assistant to the Director of the Office 
of Research and Project Administration at Princeton. (February, 1982). 








1983-84 UNIVERSITY PATENT POLICY 287 


the only division of the university which is in a position to benefit from 
the Economic Recovery Tax Act of 1981,9° which provides a credit to tax- 
payers who support science, at American universities. Moreover, 
members of science faculties, particularly those with patented inven- 
tions, have the opportunity to do consulting for outside firms, and thus 
earn additional income. 

Faculty disciplines which do not provide opportunity for earning ad- 
ditional income nevertheless make essential contributions to the reputa- 
tion of the university, a reputation which generates support for research 
and opportunities for well-paid consulting jobs.°1 While universities are 
not egalitarian institutions, gross inequalities in faculty earning un- 
necessarily impair the idea of collegiality. Disparities are also unfair, 
since faculty who are off-campus consulting impose a burden on their 
colleagues by their absence. The university should, therefore, from time 
to time use part of the proceeds retained in the general research fund to 
award grants to faculty in the social sciences and humanities. These 
grants should be made on the basis of the academic merit of submitted 
research proposals. Awards should be restricted to faculty who do not 
have consulting opportunities or other extraordinary income associated 
with their university employment.®? At least one such research grant 
should be made per year. 


E. THE ADMINISTRATION OF PATENT POLICY AT THE UNIVERSITY SHOULD 
BE ENTRUSTED TO A BROADLY-BASED REPRESENTATIVE COMMITTEE. 


1. The faculty component of the committee should include elected 
science and non-science members. 


The faculty (or faculty senate) should elect five members to the com- 
mittee. Science faculty do the creative work that produces patents, and 
are most immediately affected by university patent procedures. They 
should, therefore, have the largest representation on the committee. At 
least one scientist should be from the medical school. Nevertheless, 
balance, objectivity, and expertise in other areas are needed. Therefore, it 
would be desireable to have at least two faculty members on the commit- 
tee who respresent disciplines that can contribute to enlightened policy 





90 26 U.S.C. § 44 (West Supp. 1967-1982). 

91 For the ideas in this paragraph I am indebted to Ackerman, The Marktplace of 
Ideas, 90 YALE LAW J. 1131 (1981). Among Ackerman’s proposals with which I do not agree: 
a progressive tax should be imposed on faculty consulting fees, to effect a profit-sharing 
with non-consulting faculty, who suffer ‘‘damages’’ in the form of loss of collegiality and 
increased commitiee responsibilities, which in turn impair their own scholarly productive- 
ness. 

92 For example, Professor John Chowning of Stanford University’s Music Department, 
who sold his copyright on a software chip used in music synthesizers to Yamaha of Japan 
for $700,000 would not be qualified to submit a proposal for these awards See Lepkowski, 
supra note 74. 
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decisions: patent lawyers, tax experts, certain economists and business 
professors could all make useful contributions to the committee deci- 
sions. 


2. The President of the university should appoint 
administrative members. 


The university counsel and someone whose duties are primarily the 
administration of research funds should be included. The latter may be 
the provost (or a member of his staff) or director of the office of research. 


3. Students should participate in the committee’s deliberations. 


The graduate student organizations should be asked to send one stu- 
dent who is a degree candidate in one of the science department or in 
engineering. The undergraduate student organization should send one 
student. Student representation is important because students are 
themselves inventors, and are as affected by patent policy as faculty are. 
In addition, graduate students are salaried employees on the research 
grants and contracts that science faculty obtain, and are essential labor in 
the production of faculty publications that enable faculty to obtain out- 
side research support. Students therefore have an equitable interest in the 
patenting activities of the faculty. Finally, students are a source of good. 
ideas. Committees benefit from their advice. The restriction of student 
representation to the science and engineering departments, instead of in- 
cluding the medical school, is on practical grounds. First, a committee 
which is too big is unwieldy and does not get its work done. Second, 
students who are candidates for the M.D. degree, unlike candidates for 
the Ph.D. degree, are primarily engaged in course and clinical work 
rather than independent research. Post-doctoral fellows in the science 
departments, who are theoretically drawn from the most promising of the 
newly minted Ph.D. degree recipients, would be a valuable resource. 
Nevertheless, they are not included in the committee structure because 
they are transient (usual appointments are for one-year terms) and would 
not be able to provide any continuity of service. 


4. The committee will decide questions of policy and 
review records of inventions. 


The committee’s responsibilities will include: (1) review of paten- 
table subject matter; (2) review of the relationship between the university 
and the patent management firm; (3) review of licensing agreements; (4) 
identifying the source of funding which produced inventions; (5) identi- 
fying which inventions are in the field of medicine and health; and (6) 
allocation of proceeds. 

Members of the committee will also be asked to assist in establishing 
priority in the conception of the basic idea of the inventor. To accomplish 
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this, faculty will have to keep time records of when their research was in- 
itiated and conducted. Patent management firm representatives will have 
the responsibility of advising faculty on keeping these laboratory 
notebooks on the progress of their research.2? One member of the com- 
mittee who understands the invention in question should review and 
sign the laboratory notebook of the inventor. If no member of the commit- 
tee is qualified to do so, a committee member will serve as a witness to 
review and signature by a colleague who is competent to do so. 


Ill. CONFLICT OF INTEREST 


A. DECISIONS ON CONFLICT OF INTEREST WHICH ARE REQUIRED IN THE 
COURSE OF PATENTING ARE OUTSIDE THE SPHERE OF RESPONSIBILITY 
OF THE PATENT COMMITTEE. 


1. General university policy will govern relationships between 
faculty and interests outside the university. 


Full-time employment at the university requires a full-time commit- 
ment to the university’s program of instruction and research. That com- 
mitment conflicts with outside activity that (1) exceeds a limited amount 
of time; or that (2) influences the university’s or individual faculty 
member’s relationship with outside interests in a way that leads to per- 
sonal gain for anyone at the university. These principles are broad ones 
that affect everyone at the university, and are not patent issues per se. 
They have come to be associated with the patenting of university inven- 
tions and discoveries because so much attention has been given to the 
field of genetic engineering, in which there is a high commercial value 
on research results, and in which some aggressive faculty speculation in 
commercial enterprises has yielded enormous profits. 

A few dramatic examples will illustrate the extent of the pheno- 
menon. Stanford University, where the tradition of university interface 
with genetic engineering is relatively long, has established the Center for 
Integrated Systems, which is supported by about twenty electronics com- 
panies in the neighboring area, Silicon Valley. 

Stanford is also the home of individual faculty entrepreneurs. Carl 
Djerassi, it is reported, returns most of his earnings to the university. 
Stanley Cohen of Stanford and Herbert Boyer of the University of Cali- 
fornia (Berkeley), who developed the technique of gene-splitting, have 
established their own commercial company, Genentech, with great prof- 
its to themselves and their institutions. The University of California’s re- 
lationship with Genentech stirred an inquiry by the California State Leg- 
islature into potential conflict of interest problems resulting from the en- 





93 The importance of these notebooks, as well as their authentication by associates 
who are not co-workers is stressed by COMM. ON Gov’T REL., NAT'L ASS’N OF COLLEGE AND UNIV. 
Bus. OFFICERS, PATENTS AS COLLEGES AND UNIVERSITIES, GUIDELINES FOR THE DEVELOPMENT OF 
POLICIES AND PROGRAMS 19, 26 (1978). 
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trepreneurial and consulting activities of the faculty. The state’s Fair Pol- 
itical Practices Commission is considering regulations that would require 
the university to disclose all its financial links with private industry. 
Among the concerns are: that faculty members directed their research to 
the needs of private industry and failed to publish their findings; that fac- 
ulty members held stock in firms with patents developed in university 
laboratories; and that faculty members testified before government agen- 
cies and legislative panels as ‘‘impartial’’ witnesses, even though they 
had a financial interest in the outcome of the hearings. Ultimately, the 
University of California responded to national concern over conflict of in- 
terest. The university required some professors who held research con- 
tracts with private corporations as well as executive positions in these 
corporations either to end or change their relationship with the com- 
panies. 

Robert Linnell, Director of the Division of Institutional Studies at the 
University of Southern California, a Professor of Chemistry and a former 
Senior Science Administrator at the National Science Foundation, has 
concluded that conflict of interest problems are pervasive at American 
universities, ‘‘right down to the two-year community colleges.’’ Also at 
the University of California, Raymond C. Valentine, Professor 
Agronomy, after trying unsuccessfully to get the university to establish 
an institute for genetic engineering in agriculture, established his own 
company, Calgene, in which Allied Chemical has purchased a twenty 
percent interest. At Harvard, molecular biologist and Nobel Laureate 
Walter Gilbert is the Chief Executive Officer of Biogen, a biotechnology 
firm with offices in Switzerland and Cambridge, Massachusetts. Harvard 
has asked Gilbert to take a year’s leave of absence while it reviews current 
policy on the question of whether faculty should be operating officers of 
commercial companies. At Harvard and Stanford, where outside employ- 
ment is allowed, there are reports of rivalries between laboratories led by 
professors with different business interests, working on competing com- 
mercial projects. Graduate students have been sworn to secrecy about 
their work.° 

Developments such as these, raise questions in the areas of intellec- 
tual conflict (attention given to business affairs rather than teaching and 
scholarship) and time conflict (hours spent as consultants off-campus in- 
stead in the classroom and the laboratory). These problems require uni- 
versity-wide rules. The patent committee, while being expected to call 
any infringement of university policy to the attention of the administra- 





94 Information in these paragraphs is drawn from Omenn, supra note 75; Lepkowski, 
supra note 74; Fox, Can Academia Adapt to Biotechnology’s Lure?, Chemical and En- 
gineering News Oct. 12, 1981, pp. 39ff.; N.Y. Times, Aug. 21, 1983, § I, at 22, Col. 1 Wail 
Street Journal, 24 November 1980, 31 December 1981; and the National Law Journal, 2 
November 1981 (source of Linnell’s quote). Linnell’s study was funded by a grant from the 
Carnegie Foundation. 
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tive officer charged with its implementation, would not determine the 
university’s conflict of interest policy. 


B. UNIVERSITY RULES SHOULD REQUIRE THAT PRIOR PERMISSION BE 
OBTAINED FOR ACTIVITIES THAT MIGHT PRESENT A POTENTIAL 
CONFLICT OF INTEREST, EVEN IF A CONFLICT IS NOT IMMEDIATELY APPARENT. 


1. Time off-campus must be strictly limited. 


Time and creative activity spent away from the campus diminishes 
faculty-student exchange and the quality of instruction. Therefore, with- 
out special consent, faculty should not spend more than one day per 
week (or twenty percent of the academic year) in off-campus work. This 
limit should be strictly observed when a faculty member is doing consult- 
ing work for a firm which is sponsoring research at the university. Since 
the Economic Recovery Tax Act®5 gives a greater tax credit for research at 
the taxpayer’s place of business than for research grants to universities, 
the university will have to be vigilant in guarding the expenditure of fac- 
ulty time. Each faculty member should file a periodic report document- 
ing hours spent in off-campus work. 


2. Financial investments must be revealed. 


A financial investment in an enterprise that does business with or re- 
ceives support from the university should be revealed. Such investments 
could exert a subtle influence in the skewing of scholarly research, even 
without the researcher becoming aware of it. It might also result in direct- 
ing graduate students into research areas from which the faculty member 
expects personal profit. The Committee on Conflict of Interest will decide 
whether a conflict exists, and make appropriate recommendations to the 
president on the matter. 

C. CERTAIN EMPLOYMENT AND NONDISCLOSURE OF RESEARCH RESULTS ARE 

UNACCEPTABLE WITHIN THE CONTEXT OF UNIVERSITY EMPLOYMENT. 


1. No full-time faculty may hold an executive position in an 
outside business. 


An officer’s dedication to the profit-making activities of the commercial 
enterprise diverts attention and creates conflicts of loyalty. 


2. No faculty shall use unpublished research results for 
personal profit. 


The university imposes an affirmative obligation to publish the re- 
sults of research carried on at the university. Therefore, the use of unpub- 
lished information, or the giving of unpublished information to any out- 
side interest, is forbidden. University research results may not be used 
for trade secrets rather than as part of the patent process. 





95 26 U.S.C. § 44(f) (West Supp. 1967-1982); 26 U.S.C. § 174(a); 174(b)(i), (ii) (West). 
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The concepts and rules on conflict of interest respond to the con- 
cerns raised in Section I, which argues that patenting is compatible with 
the university’s traditional mission. An independent conflict of interest 
policy, diligently implemented by the university administration, should 
enable the university to exploit patenting as a source of revenue without 
the loss of academic integrity. 





BRADLEY CENTER, INC. v. WESSNER: 
THE PSYCHOTHERAPIST’S DUTY 
TO PROTECT 
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On October 27, 1982, the Supreme Court of Georgia affirmed the 
decision of the Court of Appeals of Georgia in Bradley Center, Inc. v. 
Wessner,! deciding that a private mental hospital and its 
psychotherapists owed a legal duty to the public at large to exercise 
reasonable control over a potentially violent mental patient. Issues raised 
in this case included the nature of the duty, to whom the duty is owed, 
and forseeability of the harm. The importance of the decisions of both 
Georgia courts, however, goes well beyond the actual holdings. Strong 
language, especially dicta in the court of appeals decision, has far 
broader implications regarding the psychotherapist’s duty to protect. 
After reviewing the facts and holdings of Bradley and similar cases in 
other jurisdictions, this note will comment upon what Bradley may mean 
for the therapist. 


I. BRADLEY 


A. FACTS 


In Bradley Center, Inc., v. Wessner, et al.,2 the Wessner children 
brought an action against the Bradley Center, located in Columbus, 
Georgia, claiming the Center was negligent for failing to control their 
father, resulting in the death of their mother. Bradley Center, a private 
mental health hospital, admits patients only on a voluntary basis. 
However, under the hospital’s voluntary commitment program, patients 





* B.S., 1968, University of North Carolina at Chapel Hill, J.D., 1973, Emory Univer- 
sity; Assistant Professor, Educational Research and Development and Assistant to the Presi- 
dent, Medical College of Georgia. 

** B.A., 1978, Clemson University; J.D., 1982, Emory University; Administrative 
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1 Bradley Center, Inc. v. Wessner, 250 Ga. 199, 296 S.E.2d ®93 (1982). 

2 Id. The recitation of the facts in this article is drawn from the Georgia Court of Ap- 
peals’ decision, 161 Ga. App. 576, 287 S.E.2d 716, aff’d, 250 Ga. 199, 246 S.E.2d 693 
(1982), because of the paucity of relevant factual details in the supreme court’s decision. 
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must agree to comply with all hospital regulations restricting activity and 
mobility as part of the admission agreement.? The hospital retains 
authority to detain a voluntary patient for a period of up to forty-eight 
hours following the patient’s request for temporary leave of absence or 
permanent discharge. 

Mr. Wessner voluntarily committed himself to the Bradley Center for 
the first time in October of 1974, stating that he was having ‘‘mental 
problems’”’ caused by his marital situation, specifically that his wife had 
been having an affair for over two years. In his admission interview, the 
patient made menacing statements, including: 


I hate this man and want his life or at least (for him) to suffer in some hor- 
rible way. I have attempted on occasion to carry this out. I am even 
harboring thoughts of taking my wife’s life. Just the thought of this man 
makes me want to do it. I now carry a weapon in my car in the hope of 
seeing him, (sic) and being in the right mood to kill.4 


The record shows that from the time of (and probably prior to) his first 
admission to the Center, Mr. Wessner was in a state of agitated depres- 
sion. He demonstrated to family and hospital staff homicidal and suicidal 
tendencies punctuated by frequent violent physical and verbal outbursts. 
The patient, diagnosed as having ‘‘emerging homicidal tendencies,’’® 
was discharged in November of 1974 after one month’s therapy. 


Prior to his discharge, the patient’s wife was also admitted to the 
Bradley Center with a diagnosis of depressive neurosis secondary to guilt 
over her extramarital affair. Review of her medical record reflected that, 
to a large extent, fear of her husband hindered her dissolution of the mar- 
riage. She related to her psychologist numerous instances during which 
her husband became almost homicidal in his fury and threatened both 
her and her lover. Upon her discharge in January 1975, the medical 
record stated that confronting Mr. Wessner with the decision to divorce 
him remained her biggest fear. 

Mr. Wessner reacted to his wife’s request for a divorce by attempting 
suicide, necessitating emergency readmission to the Center in mid- 
January of 1975. The patient continued to express feelings of hate and a 
desire to kill his wife’s paramour, now including his wife as an object of 
his hatred. During the course of his psychotherapy, he repeatedly 
threatened to kill both his wife and her lover, describing various 
homicidal scenarios. He stated at one point that he still had a weapon 





3 Neither the Court of Appeals nor the Supreme Court decision cites O.C.G.A. 
§ 37-3-22, which states in part that a mental hospital may defer discharge of a voluntary pa- 
tient up to 72 hours after requested by the patient. At the end of the 72 hours, the patient 
must be discharged: ‘‘unless the chief medical officer finds that the discharge would be un- 
safe for the patient or others, in which case proceedings for involuntary treatment must be 
initiated under Code Section 37-3-41 or Code Section 37-3-61."’ 

4 Bradley, 161 Ga. App. at 576, 287 S.E.2d at 718. 

5 Id. at 577, 287 S.E.2d at 718. 
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and was ‘“‘just waiting for the right circumstances.’’* Nursing notes of 
February 5 reveal that staff nurses were concerned about his increasingly 
‘‘explosive hostility.’’? Nursing personnel even denied Mr. Wessner 
routine recreational passes to the local bowling alley for this reason. 

On February 9, four days after being denied a recreational pass, the 
patient requested a pass from 8:00 a.m. to 1:00 p.m. to visit his children, 
who were living with his wife. Arriving at the house, he discovered his 
wife and her paramour together. After a verbal confrontation, the patient 
shot and killed them both. He was subsequently found guilty on two 
counts of murder. 

The Wessner children brought suit against the hospital, claiming 
negligence in allowing their father to leave the facility and failing to exer- 
cise adequate restraints on him. The trial court held in favor of the plain- 
tiffs, a decision affirmed by the court of appeals and the Supreme Court 
of Georgia. 


B. HOLDING 


The following is the rule in Bradley regarding a psychotherapist’s 
duty to control his patients: 


Where the treatment of a mental patient involves an exercise of ‘control’ 
over him by a physician who knows or should know that the patient is likely 
to cause bodily harm to others, an independent duty arises from that rela- 
tionship and falls upon the physician to exercise that control with such 
reasonable care as to prevent harm to others at the hands of the patient . . . * 


The Supreme Court of Georgia recognized the general tort principle that a 
person has no duty to control the conduct of third persons to prevent 
them from causing harm to others.* However, the court went on to note a 
number of recognized exceptions to this general rule, particularly the 
theory that one who takes charge of another person whom he knows or 
should ki.sw to be dangerous has a duty to exercise reasonable care to 
prevent that person from harming others.'° In Bradley, the Court of Ap- 
peals and the Supreme Court found that the hospital was in a position of 
control over the patient, and that knowing he posed a threat to his wife 
and her paramour, a duty arose requiring the hospital to exercise care to 
prevent the patient from harming others. 

The basis for the duty recognized in Bradley is founded in the ‘‘con- 
trol’’ that one person, or body, has over a third person. The court ex- 
pressly rejects the notion that the duty arises out of the ‘‘consensual tran- 





6 Id. at 578, 287 S.E.2d at 719. 

7 Id. 

8 Bradley v. Wessner, 250 Ga. at 200, 296 S.E.2d at 695. 
9 Id. at 696. 

10 Id., citing § 319 RESTATEMENT (SECOND) OF Torts. 
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saction’’ between a doctor and his patient.’! Instead, the court relies 
upon the broader duty that every person owes to all the world not to sub- 
ject the community to an unreasonable risk of harm. 

For the broader duty to arise, the therapist must have ‘‘control’’ and 
must know or should know that the patient will likely cause bodily harm 
to others.12 Although predictions regarding the patient’s potential for 
violence may be difficult, the court states that this does not justify barring 
an injured party from recovering damages from the therapist in all situa- 
tions. While such determinations are difficult, they are no more so than 
others made by therapists regularly in the course of their practice.13 Fur- 
thermore, the court points out that a therapist will not be liable for an in- 
correct diagnosis provided proper procedures are followed in reaching 
that diagnosis. Bradley requires a therapist to adhere to the applicable 
professional standards in determining a patient’s dangerousness; it does 
not require that the therapist’s conclusions be correct.4 

The supreme court’s decision does not dwell on the difficulty of 
predicting a person’s potential for harm to himself or others, probably 
because there was never any dispute as to Wessner’s dangerousness. 
However, the court of appeals does discuss the forseeability of harm issue 
and presumably, since it affirmed the lower court’s ruling, the supreme 
court endorses the lower court’s reasoning on this point. 

Finally, the holding in Bradley states that the therapist must exercise 
reasonable care so as to prevent harm to others by his patient.15 Exactly 
what this ‘‘reasonable care’’ entails will vary with the facts of every case. 
Under the facts of Bradley, the court states the hospital should have 
physically detained its patient. In the court of appeals decision, the court 
recognized that some lesser actions, such as warning the potential vic- 
tim, may suffice under different circumstances.1* The court states that a 
therapist’s conduct must be measured against the traditional negligence 
standards concerning exercise of reasonable care.1”? Thus, the Bradley 
decision imposes a duty greater than that to control—a duty to use 





11 Both Bradley decisions discuss the issue of privity in the doctor-patient relation- 
ship. This was because the appellant, Bradley Center, argued in both cases that Bradley was 
an action involving medical malpractice and Georgia law has a strict requirement of privity 
between the physician and plaintiff in a medical malpractice case. However, both courts in 
Bradley state that the case involves a simple negligence cause of action and not malpractice. 
Therefore, no privity is required. The court goes on to say that Bradley is not an abrogation 
of the privity rule in Georgia medical malpractice cases, but rather that it represents an ap- 
plication of ordinary tort principles of negligence. See Bradley, 250 Ga. at 201, 296 S.E.2d 
at 695 and 161 Ga. App. at 580-81, 287 S.E.2d at 720-21. 

12 Bradley, 250 Ga. at 200, 296 S.E.2d at 695. 

Bradley, 161 Ga. App. at 582-83, 287 S.E.2d at 722-23. 
Id. 

Bradley, 296 S.E.2d at 695. 

Bradley, 161 Ga. App. at 582, 287 S.E.2d at 721. 

Id. 
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reasonable care under the circumstances to protect others from the pa- 
tient. 

Importantly, in noting ‘‘that the duty to conform to a standard of 
conduct in this case is a well-recognized and well-established principle 
of law in other jurisdictions,’’ both Georgia courts cite Tarasoff v. 
Regents of the University of California and related cases.1* The reference 
to Tarasoff is interesting because the duty recognized in Tarasoff and 
other cases is based on slightly different principles of tort law. By citing 
these cases, the Georgia courts seem to imply that they accept the 


Tarasoff rule, even though this was not essential to the holding in 
Bradley. 


Il. BRADLEY COMPARED TO TARASOFF AND PROGENY 


To a large extent, Bradley is important as one of a series of recent 
cases dealing with the psychotherapist’s duty to warn third persons of a 
patient’s potential for violence. The Georgia courts cited a number of 
these similar cases in their decisions in Bradley.'9 In order to determine 
how Bradley relates to these cases, the Georgia treatment of the 


therapist’s duty will be analyzed in comparison with the duty in three of 
these cases. 


A. BASIS OF THE DUTY 


As previously stated, the Bradley decisions held that the therapist’s 
duty did not arise out of the consensual nature of the therapist-patient 
relationship, but rather was created by virtue of the control the therapist 
had over the patient in this case.2° Other courts have found a different 
basis for the creation of such a duty. Perhaps most notable among these is 


the California case of Tarasoff v. Regents of the University of 
California.?1 





18 Bradley, 161 Ga. App. at 582, 287 S.E.2d at 721; and 250 Ga. at 202, 296 S.E.2d at 
696. 

19 E.g., McIntosh v. Milano, 168 N.J. Super. 466, 403 A.2d 500 (1979); Run River 
Lumber Co. v. State of Maine, 282 N.W.2d 882 (Minn. 1979); Lipari v. Sears, Roebuck & 
Co., 497 F. Supp. 185 (D. Neb. 1980); and Tarasoff v. Regents of California, 17 Cal. 3rd 425, 
131 Cal. Rptr. 14, 551 P.2d 334 (1976). For other jurisdictions’ treatment of this duty see: 
State v. Tarbutton, 407 A.2d 538 (Del. Super. Ct. 1974); Caldwell v. Bechtel, Inc., 631 F.2d 
989 (D.C. Cir. 1980); Hetsley v. Votteler, 327 N.W. 2d 759 (Iowa 1982); Shaw v. Glickman, 
45 Md. App. 718, 415 A.2d 625 (1980); Commonwealth v. Prendergast, 385 Mass. 625, 433 
N.E.2d 438 (Mass. 1982); Cairl v. State, 323 N.W.2d 20 (Minn. 1982); Mangeris v. Gordon, 
94 Nev. 400, 580 P.2d 481 (1981); MacDonald v. Clinger, 84 A.D.2d 482, 446 N.Y.S.2d 801 
(1982); Case v. United States, 523 F. Supp. 317 (S.D. Ohio 1981); Leedy v. Hartnett, 510 F. 
Supp. 1125 (M.D.Pa. 1981) aff’d mem, 676 F.2d 686 (3d Cir. 1982); Dennert v. United 
States, 483 F. Supp. 1317 (D.S.D. 1980); Hawkins v. King County, 24 Wash. App. 338, 602 
P.2d 361 (Wash. Ct. App. 1979). 

20 See infra, p.7. 

21 There are two separate Tarasoff decisions. The earlier case will be referred to and 
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In Tarasoff, Prosenjit Poddar was a voluntary outpatient receiving 
psychotherapy at a hospital operated by defendant, the University of 
California. During the course of therapy Poddar informed his therapist, 
an employee of defendant’s hospital, that he was planning to kill an un- 
named but readily identifiable woman. The therapist determined that 
Poddar was dangerous and should be committed for observation. He 
notified the campus police, who took Poddar into custody but later 
released him because he appeared rational. No attempt was made to 
notify the potential victim of the danger to her. Subsequently, Poddar 
killed the young woman as he had threatened to do.?? 

The court in Tarasoff held that a doctor, or psychotherapist, treating 
a mentally ill patient has a duty to give threatened persons sufficient 
warning to avert foreseeable danger arising from the patient’s condition 
or treatment.23 The court recognized, as did the court in Bradley, that 
generally there is no duty to protect third parties from the conduct of 
another. The court also recognized that exceptions to this rule exist.*4 
However, in Tarasoff the court relies on the theory that where a person 
stands in some ‘‘special relationship,’’ either to the person whose con- 
duct poses a threat, or to the foreseeable victim of that conduct, then that 
person must exercise reasonable care to protect the victim from harm.?5 
The relationship between a therapist and patient is an example of such a 
“‘special relationship,’’ says Tarasoff and, therefore, gives rise to an affir- 
mative duty on the part of the therapist for the benefit of third persons.?¢ 
Although the Bradley decisions do cite Tarasoff in dicta, the holdings of 
both courts in Bradley impose such a duty only where the therapist has 
some ‘‘control’’ over his patient. 

Another jurisdiction, New Jersey, follows Tarasoff in finding that the 
therapist-patient relationship creates a duty to third persons. In McIntosh 
v. Milano,’ a therapist was sued by the parents of a girl killed by one of 
the therapist’s patients. The patient had discussed with the therapist his 
violent fantasies, had told him of firing a BB gun at the victim’s car and 





cited as ‘‘Tarasoff I’’ 118 Cal. Rptr. 129, 529 P.2d 553 (1974). The latter case will be referred 
to and cited as ‘‘Tarasoff II’’ 17 Cal. 3rd 425, 131 Cal. Rptr. 14, 551 P.2d 334 (1976). 

22 118 Cal. Rptr. at 130, 529 P.2d, at 555, 556. 

23 Id. at 135, 529 P.2d at 557. 

24 Id. at 133, 529 P.2d at 557. 

25 Id. citing § 315 RESTATEMENT (SECOND) OF TorTs (1965). 

26 Id. at 558. The court also recognizes a second basis imposing liability in defendants’ 
‘bungled attempts’’ to confine Poddar. The court reasoned that this action may have de- 
terred Poddar from seeking further therapy and perhaps increased the likelihood of danger 
to the victim. In stating this, the court relied upon both RESTATEMENT (SECOND) OF TorTS, § 
321, which states that where a person realizes or should realize he has created or con- 
tributed to an unreasonable risk of harm to another, he has a duty to prevent that harm, and 
§ 323 of the RESTATEMENT which says that one will be liable for negligent performance of ser- 
vices undertaken for the protection of another. See Tarasoff I, at 559. 

27 McIntosh v. Milano, 168 N.J. Super. 466, 403 A.2d 500 (1979). 
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had even showed the therapist a knife he had purchased to scare people. 
Although the patient had fired the BB gun at the victim, and had 
expressed to the therapist a wish that the victim would ‘‘suffer’’ as he 
did, the patient never specifically threatened to harm the victim, or 
anyone else, in particular. The court held that the therapist had a duty to 
take reasonable steps to protect any potential victim.2® McIntosh based 
the duty on the same special relationship between the therapist and pa- 
tient relied upon in Tarasoff.2? However, the New Jersey court also 
recognizes a duty arising out of the more general obligation a therapist 
may have to protect the welfare of the community.%° The rationale for this 
basis of the duty relies to a large extent on the existence of specific New 
Jersey statutes establishing duties owed by persons to the general 
public.31 One can only speculate whether or not in the absence of such 
statutory authority the New Jersey court would have found a duty to the 
public at large, as the Georgia court did in Bradley. 

In Lipari v. Sears, Roebuck & Co.,32 a Nebraska case, the plaintiffs 
sued Sears for selling a shotgun to a mentally ill woman, who then fired 
it into a nightclub injuring the plaintiffs. Sears brought a third-party ac- 
tion against the United States on the grounds that staff of the Veterans’ 
Administration hospital treating the woman had negligently failed to de- 
tain her when they should have known she was dangerous. The patient 
in Lipari had never made any threats to harm anyone while under 
psychiatric treatment.33 The court held that the therapist had a duty to 
protect the victim in this case and that while the duty may arise from the 
therapist-patient relationship, the therapist also has a duty to protect the 
welfare of the community as a whole.*4 

Thus, we see a progression in the theory of the duty, beginning with 
a foundation in the therapist-patient relationship (Tarasoff) and moving 
to a combination of this relationship and the duty of the therapist to the 
public at large (McIntosh and Lipari). While the holdings in the Bradley 
cases emphasize the concept of control over the patient, the dicta in these 
same cases allude to a broader duty to protect the community at large. 
The duty to control in Bradley is independent of the therapist-patient 
relationship, while the duty to protect, discussed in dicta, is a conse- 
quence of that relationship.%5 





Id. at 489, 403 A.2d at 511, 512. 

Id. at 484, 403 A.2d at 507, 508. 

Id. at 489-90, 403 A.2d at 511, 512. 

Id. at 511, 512. See, e.g., N.J. STaT. ANN. (West 1964) 26:4-15 (duty of physician to 
report tuberculosis) and 2c; 98-2 (duty to disclose knowledge of high crimes and misde- 
meanors). , 

32 Lipari v. Sears, Roebuck & Co., 497 F. Supp. 185 (D.Neb. 1980). 

33 Id. at 187,188. 

34 Td. at 190. 

35 See, e.g., Patterson, Legal Ethics, 34 MERCER L. REV 197, 217 (1982). In reviewing 
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It should be emphasized, however, that despite the broad language 
regarding the duty to protect the public at large, both Bradley and McIn- 
tosh were cases which involved identified victims.** Thus, it is possible 
that these cases could be narrowly read as being only applicable to situa- 
tions involving known or identifiable victims. 


B. THE NATURE OF THE DUTY 


When the nature of the duty created in Tarasoff is discussed, a 
distinction must be made between Tarasoff I and Tarasoff II.37 In 
Tarasoff I, the duty is ‘‘a duty to use reasonable care to give threatened 
persons such warnings as are essential’’ (emphasis added) to avoid 
danger.?* However, in the subsequent case of Tarasoff II, the court speaks 
in terms of ‘‘a duty to exercise reasonable care to protect the forseeable 
victim . . . ’’3° In McIntosh, the duty is ‘‘to take whatever steps are 
reasonably necessary to protect’’ the threatened individual,*° and the 
court in Lipari likewise holds that ‘‘the nature of the precautions which 
must be taken depends on the circumstances.’’41 

The Bradley decision is consistent with all of the above (with the ex- 
ception of Tarasoff I) in that it requires (in dicta) the therapist to take 
whatever steps are necessary to prevent a dangerous patient from harm- 
ing others.42 While most cases involving the therapist’s duty have dealt 
with the question of whether or not he must ‘‘warm’’ a potential victim, 





the recent developments in Georgia law relating to legal ethics, Professor Patterson refers to 

the Bradley decision by the Supreme Court of Georgia: 
. .. [T]he court rejected the defense that there was no liability because there was no 
physician-patient relationship with the victim. Plaintiffs did not base their claim 
upon that relationship, but rather upon the fact that defendant had an independent 
duty to exercise reasonable care to control the father to prevent him from harming 
their mother, and defendant breached this duty. . . 

The question for lawyers is whether the rule of the case is applicable to them as a 

‘“‘duty to warn.’’ Ostensibly, the case is a ‘‘duty to control’ case, but there is small 
comfort in this distinction. For one thing, the court relied on two leading cases on the 
duty to warn [Tarasoff v. Regents of the University of California, 17 Cal. 3d 425, 551 
P.2d 334, 131 Cal. Rptr. 14 (1976); McIntosh v. Milano, 168 N.J. Super. 466, 403 
A.2d 500 (1979)]. For another, the court found an independent duty to a forseeable 
victim by a professional based on information acquired in the professional relation- 
ship. If psychiatrists have a duty to control patients who are dangerous to others, it is 
but a short step to recognize a lawyer’s duty to warn the intended victim of potential 
harm to him by a dangerous client. 

36 In Bradley, Mr. Wessner made specific threats to kill his wife and her lover. See 
supra note 6. In McIntosh the patient had fired a BB gun at the victim and expressed the 
desire that she shou!d suffer. See supra note 27 and accompanying text. 

37 See supra note 21. 

8 Tarasoff I, 118 Cal. Rptr. at 135, 529 P.2d at 559. 

39 Tarasoff II, 17 Cal. 3d at 439, 171 Cal. Rptr. at 25, 551 P.2d at 345. 

40 McIntosh, 168 N.J. Super. at 489, 403 A.2d at 511, 512. 

41 Lipari, 497 F. Supp. at 193. 

42 See infra, p. 297-98. 
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the above-mentioned cases recognize more than just a duty to warn. Both 
Lipari and Bradley impose a duty to detain a dangerous patient in order 
to protect potential victims, and the courts clearly imply that under dif- 
ferent circumstances more, or less, may be required of the therapist.*? 
Precisely what action will be deemed ‘‘reasonable’’ in a given set of cir- 
cumstances remains to be seen, and the courts have so far declined to 
offer any specific guidelines, preferring a standard based on the facts of 
each case. 

For one providing psychotherapeutic care, the important factor to 
remember is that all of these cases seem to be in accord in holding that a 
mere warning of a patient’s dangerous nature will not always be con- 
sidered an exercise of reasonable care. Also, the nature of the therapist’s 
duty will vary with the circumstances of each particular case. 


C. FORESEEABILITY 


Foreseeability is the final aspect of the therapist’s duty to be examin- 
ed. The foreseeability issue has been considered by the courts in two con- 
texts: foreseeability of harm and foreseeability of the victim. 

In all of the cases discussed in this article, the defendants argued that 
requiring a therapist to predict the likelihood of a patient engaging in 
violent behavior was unreasonable because it is impossible for therapists 
to make such predictions with any degree of accuracy.** In each of these 
cases the courts have rejected this argument.*® Basically, the courts have 
all agreed with the following statement in Tarasoff II: 


We do not require that the therapist, in making that determination, render a 
perfect performance; the therapist need only exercise ‘that reasonable 
degree of skill, knowledge and care ordinarily possessed and exercised 
by members of (that professional specialty) under similar circum- 
stances.’ . . . (w)ithin the broad range of reasonable practice and treatment in 
which professional opinion and judgment may differ, the therapist is free to 
exercise his or her own judgment without liability.+* 


Thus, it seems that the cases are uniform in holding that the forseeability 
of harm is to be determined based on the ordinary skill, knowledge and 
care possessed by members of the therapist’s profession. 





43 See Tarasoff II, 551 P.2d at 345; McIntosh, 403 A.2d at 511, 512; Lipari, 497 F. 
Supp. at 193; and Bradley, 250 Ga. at 200, 296 S.E.2d at 695. 

44 In fact, in Tarasoff II, the court notes that in an amicus brief filed in that case on 
behalf of the American Psychiatric Association, the APA maintains that numerous articles 
and studies show that therapists’ predictions of violent behavior are more likely to be wrong 
than right. See Tarasoff II, 17 Cal.3d at 438, 131 Cal. Rptr. at 24, 551 P.2d at 344. 

45 Tarasoff II, 17 Cal. 3d at 438, 131 Cal. Rptr. at 25, 551 P.2d at 345; McIntosh, 168 
N.J. Super. at 482, 403 A.2d at 508, Lipari 497 F. Supp. at 193; Bradley, 161 Ga. App. at 
582, 287 S.E.2d at 722. 

46 Tarasoff II, 17 Cal. 3d at 438, 131 Cal. Rptr. at 25, 551 P.2d at 345 (parenthesis in 
original). 
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The second context in which the issue of foreseeability arises in 
these cases concerns the identity of the victim. In Tarasoff II, the defen- 
dant argued that the duty should only arise in those cases where the 
therapist knows the identity of the victim. The court refused to define 
foreseeability this narrowly, but instead stated that while a therapist is 
not required to ‘‘interrogate his patient to discover the victim’s identity, 
or to conduct an independent investigation,’’ he or she is required to 
make a reasonable effort to determine the identity and protect the victim. 
The reasonableness of the effort will be governed by the facts in each 
ease:*’ 

McIntosh and Lipari both expanded the definition of the foreseeable 
victim. McIntosh states that the foreseeable victim included all ‘‘in- 
tended or potentia!’’ victims,4* and Lipari states that the victim need not 
be readily identifiable and may, in fact, belong to a class of victims 
threatened by the patient.4® The Bradley decision does not discuss the 
foreseeability of the victim.®° 

The distinction between the definitions of ‘‘foreseeable victim’’ in 
these cases may perhaps be explained by the basis of the duty relied upon 
by the respective courts. Tarasoff represents a narrow definition of 
forseeable victims and the duty to protect arises out of the therapist- 
patient relationship. In McIntosh and Lipari, the courts have recognized a 
broader duty owed by the therapist to the community as a whole, and 
then includes this community within the class of victims who are 
foreseeable. If the basis of the duty does in fact determine the class of 
foreseeable victims, it would appear that those courts that follow the 
Bradley rule (i.e., that the duty arises out of the control the therapist ex- 
ercises over a patient) will not be concerned as to who the foreseeable 
victims might have been but with whether the harm itself was 
foreseeable. The same would be true with regard to the duty to protect 
discussed in the Bradley dicta. 





47 Id. 17 Cal.3d at 439, n.11; 131 Cal. Rptr. at 25, n.11; 551 P.2d at 345, n.11. In 
Tarasoff, the patient had disclosed to the therapist his intention to harm a specific woman, 
but he never identified her by name. However, the court’s opinion was that the victim’s 
identity was sufficiently described to the therapist for him to ascertain, upon ‘‘a moment’s 
reflection,’’ her name. 

It is interesting to note a subsequent California case, Thompson v. County of Alameda, 
167 Cal. Rptr. 70, 614 P.2d 728 (1980), where a juvenile was released from a county institu- 
tion despite telling his therapist that, if released, he would kill one of the children who 
lived in his neighborhood. Within twenty-four hours of his release, the patient killed a five- 
year-old neighborhood boy. The court in Thompson held that the slain child was not a 
‘readily identifiable’’ victim because although the patient had threatened to kill a 
neighborhood child, he did not specifically threaten his victim. It seems from Thompson 
that while the victim may not need to be named, he must be a specific and identifiable in- 
dividual, not merely an identifiable class of victims. 

48 McIntosh, 168 N.J. Super. 489, 403 A.2d at 512. 

49 Lipari, 497 F. Supp. at 194, 195. 

50 Because the victim was clearly identified by name in Bradley, the issue was not 
raised as to what constitutes a forseeable victim. 
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CONCLUSION 


For therapists, the implications of the opinions of the Court of Ap- 
peals of Georgia and the Supreme Court of Georgia in the Bradley case 
are substantial. Not surprisingly, the holdings, as discussed above, con- 
tain some very clear guidance to the therapist who has physical control 
over the person of a potentially dangerous patient: failure to exercise that 
control with a reasonable degree of care will make the therapist legally 
liable to members of the public who are harmed thereby. Where the pa- 
tient has been committed to a mental hospital under an involuntary com- 
mitment statute applicable to those who are likely to harm themselves or 
others, there will be few defenses available to the hospital or the therapist 
if the patient is allowed to leave the facility and actually harms someone. 
The situation in Bradley is not unlike an involuntary commitment case 
because the hospital records were filled with damaging evidence of the 
dangerousness of the patient. By agreement with the patient, the hospital 
had the right—and, the Georgia courts said, the responsibility—to detain 
him involuntarily for forty-eight hours in the event the hospital 
psychiatrists felt it was necessary. Unfortunately for the defendants in 
Bradley, they not only failed to detain him, they unwisely gave the pa- 
tient a pass to leave the facility. Because of these harsh facts and the 
hospital’s admitted right to control this patient, the courts were easily 
able to keep the analysis well within the bounds of traditional tort prin- 
ciples. 

Applying Bradley in an involuntary commitment case, where the 
evidence of potential for violence may not be so clear, requires resolution 
of the medical issue of predicting patients’ violent behavior. A 
therapist’s best defense may well be a properly documented medical 
record supporting the diagnosis and showing that he has met the re- 
quired standard of care. As previously noted, the Georgia court does not 
require that the therapist always be correct in his diagnosis, just that he 
use reasonable care in reaching his decision, consistent with the stan- 
dards of his profession. 

The establishment of a therapist-patient relationship without the ex- 
ercise of any physical control over the patient is where the ‘‘duty to pro- 
tect’’ language of Tarasoff II becomes so important. Once this special 
relationship comes into being, Bradley, citing Tarasoff, states that there 
are responsibilities owed to all the world in addition to those usually 
owed to the patient himself. The duty is to take reasonable steps to pro- 
tect the public from foreseeable harm. 

Variations of the Bradley facts do not necessarily mean that the 
courts will create any new torts to deal with the legal responsibilities of 
the therapist. The application of the traditional tort principles would 
continue to be possible, with the focus being upon the extent of the 
therapist’s duty when he has not exercised physical control over the pa- 
tient. The duty to protect may require, for example, that the therapist take 
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immediate steps to invoke available involuntary hospitalization pro- 
cedures. 

For the protection of the therapist, however, the facts in the medical 
record should support the therapist’s diagnosis of the patient’s violent 
tendencies. The therapist must be careful not to abuse the involuntary 
commitment process since this could lead to liability to the patient. He 
must also not breach his duty to protect the public by failing to have an 
adequate record to support the involuntary commitment effort before the 
court. Thus, the therapist must use reasonable care in gathering suffi- 
cient data to determine whether a patient presents a substantial risk of 
imminent harm to himself or to others. According to Bradley, the 
therapist mey be in trouble if it can be shown that he knew, or in the exer- 
cise of reasonable care he should have known, that the person might be 
violent. 

Under Bradley, any ‘‘duty to warn’’ is really only an extension of the 
‘duty to protect.’’ For example, in situations where the therapist is 
unable to detain a patient while beginning the commitment process, the 
duty to warn becomes part of his responsibility to protect the public, not- 
withstanding the confidential nature of his relationship with his patient. 
The Bradley court implies that the therapist would not violate the pa- 
tient’s right to privacy if he notified the police, the public or identificable 
victims. 

If the courts follow the Bradley dicta, once the duty to protect is 
found to exist, the therapist will have to do whatever is necessary and 
reasonable under the facts. He may need to do more to prevent harm to 
others than control the patient or notify the police or potential victims. 
For example, when family members are allowed to visit a hospitalized 
mental patient, there may be an obligation to use reasonable care to con- 
trol the circumstances so that their physical safety is assured. 

In Georgia, at least, there will have to be other court decisions defin- 
ing further the nature of the responsibilities alluded to in Bradley. As 
cases arise with facts less harsh than those in Bradley, it is likely that 
Georgia courts will become more restrictive in their application of the 
Bradley dicta. 








ANALYZING FACULTY SALARIES 
IN CLASS ACTION SEX 
DISCRIMINATION CASES 


GERALD A. BODNER* 


In the small but considerably growing number of class action suits 
that have been filed against universities alleging discrimination on the 
basis of sex in regard to faculty salaries, the task for the courts has largely 
revolved around reviewing statistical analyses as the primary if not ex- 
clusive determinant of the existence of actionable discrimination. 

Undoubtedly, each institution necessarily differs in terms of what 
salary factors are at play and the degree of importance and interplay of 
such factors. Nevertheless, the task remains the same; namely, to locate a 
reliable method of analysis that properly takes account of the appropriate 
factors at work in determining salaries and thereby identifies to what 
degree if any discrimination is reflected in salary disparities. 

In the course of reaching their decisions, courts have had to deal 
with a variety of proposed salary factors, different methodologies for 
analysis, and various legal and statistical theories presented by attorneys 
for educational institutions, private plaintiffs and, on occassion, the 
EEOC acting in behalf of plaintiffs. The purpose of this article is to com- 
ment upon the judicial treatment thus far of the approaches to analyzing 
faculty salaries, to identify issues that have not yet been dealt with or 
resolved and to suggest an approach for salary analyses in future reviews, 
whether in a judicial or non-judicial setting. 


The Importance of Statistical Evidence 


Statistical analyses have been at the very core of every class action 
discrimination suit involving faculty salaries that has so far reached deci- 
sion on the merits. Indeed, the pertinent legal question has not been the 
centrality of statistical evidence but the necessity of any evidence beyond 
statistics. This issue has taken on particular legitimacy since the 
Supreme Court and several lower courts have made specific reference to 
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the possibility of discrimination being proven by statistics alone.! Never- 
theless, in few cases has a court actually based a finding of discrimina- 
tion solely on statistics and the cases often quoted for this proposition ap- 
pear to have made their quoted comments as dicta.? In fact, one of the 
very few decisions finding discrimination solely on the basis of statistical 
evidence was one of the faculty salary cases, Melani v. City University of 
New York, a case which will be referred to repeatedly infra and one 
which might well illustrate the dangers of a singular reliance on 
statistics. In most cases, however, in both university and non-university 
settings, courts have looked for anecdotal evidence, such as specific in- 
stances of discrimination, to bolster statistical evidence and some judges 
have indicated that the absence of such evidence casts considerable 
doubt on statistical findings.* 

It is clear, however, that while courts are very cautious about basing 
a finding of discrimination solely on statistical evidence, statistical 
evidence nevertheless constitutes an indispensible and invariably 
predominant method of proof in class action discrimination cases.5 


Concepts of Statistical Analysis of Salary Data 


Statistical analyses of faculty salaries can proceed either on what 





1 The leading case cited for this proposition is Hazelwood School District v. United 
States, 433 U.S. 299 (1977) in which the following often quoted sentence appears: ‘‘Where 
gross statistical disparities can be shown, they alone may in a proper case constitute prima 
facie proof of a pattern or practice of discrimination.’’ Id. at 307-08. The same proposition 
has been noted in a number of lower court decisions including all known class action sex 
discrimination cases involving faculty salaries, decided on the merits, which are cited infra. 
All cite Hazelwood as the basis for the proposition. 

2 In Hazelwood, the Court’s decision did not involve a finding of discrimination bas- 
ed solely on statistical evidence. Indeed, the much repeated quotation in Hazelwood was 
based on and cited the Court’s decision in International Brotherhood of Teamsters v. United 
States, 431 U.S. 324 (1977). See Hazelwood, 433 U.S. at 307-08. In Teamsters, however, the 
Court emphasized that ‘‘ . . . this was not a case in which the government relied on 
‘statistics alone.’ ’’ 431 U.S. at 339. In fact, the Court noted that the plaintiff ‘‘bolstered its 
statistical evidence with the testimony of individuals who recounted over 40 specific in- 
stances of discrimination.’’ Id. at 338. See also infra note 5. 

3 Melani v. City University of New York, 561 F. Supp. 769 (S.D.N.Y. 1983). 

4 In Sobel v. Yeshiva University, No. 75-2232 (S.D.N.Y. filed June 24, 1983), a class 
action sex discrimination case involving M.D. faculty at Yeshiva’s Albert Einstein College 
of Medicine, the court noted, ‘‘It seems reasonable to assume that, if there had been 
classwide discrimination, the plaintiffs should have been able to demonstrate some in- 
stances of discrimination against individuals. The absence of any such anecdotal evidence 
casts considerable doubt on the plaintiffs’ claims.’’ Id. slip op. at 41. 

5 In Teamsters, the Court stated: ‘‘. . . [OJur cases make it unmistakably clear that 
‘[s]tatistical analyses have served and will continue to serve an important role’ in cases in 
which the existence of discrimination is a disputed issue. . . We caution only that statistics 
are not irrefutable; they come in infinite variety and, like any other evidence, they may be 
rebutted. In short, their usefulness depends on all of the surrounding facts and circum- 
stances.’’ 431 U.S. at 339-40. (Quoting Mayor of Philadelphia v. Education Equality League, 
415 U.S. 605, 620 (1974)). 
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might be called a global basis that initially compares all females in the 
class to all males, or on an individual comparison basis that compares 
each female in the class to one or more comparable males.* So far, the 
salary analysis in each of the university cases has been on a global ap- 
proach. The particular methodology for analysis on a global basis has 
overwhelmingly been through use of what is referred to as a multiple 
regression analysis.? While making no pretense of being a professional 
statistician, but having spent hundreds of hours dealing with just such 
analyses, it would not be overly presumptous to try to define a regression 
analysis as essentially consisting of: first, a basic calculation of the gross 
dollar difference between the average gross wages of male and female 
faculty members; second, ‘‘plugging in’’ variables representing various 
assumed or deduced ‘“‘factors’’ relevant to the population being analyzed 
so that any salary disparities related to such factors are assumedly ac- 
counted for; third, determining the remaining disparity, which is 
assumedly attributable to sex discrimination; and fourth, measuring to 
assure that the results meet the proper standards for statistical 
significance, accuracy and validity.® It is obvious that it is the second and 
fourth steps of the process that are both complex and determinative and 
these will be the subject of the discussion that follows. 


Selection of the Factors: The Critical Choice 


As courts have said, a regression analysis is only of value if 
‘properly specified.’’® In simpler terms, the key to a valid regression 
analysis is the determination of the proper factors that will be used as the 
‘‘independent variables.’’!° The specification of the proper factors is far 
from simple, however, even absent adversarial concerns. For one thing, 
it is not necessarily easy to determine the precise factors involved in 
salary decisions at many institutions. Even within the same group of 
faculty, salaries often stem from decisions made long ago, often by a 
variety of chairpersons and deans with different approaches, who rarely 
set forth the bases for their salary decisions. Moreover, different salary 
determination concepts seem to apply to different types of hires such as 





6 For a discussion of the individual comparison approach, see infra at 319. 

7 In addition to its use in the majority of Title VII cases, which are referred to infra, 
multiple regression analysis has been used in class action cases under the Equal Pay Act. 
See, e.g., EEOC v. McCarthy, No. 76-2149 (D. Mass. filed July 15, 1983). 

8 See generally Fisher, Multiple Regression in Legal Proceedings, 80 CoLum. L. REV. 
702 (1980); Finkelstein, The Judicial Reception of Multiple Regression in Race and Sex Dis- 
crimination Cases, 80 COLUM. L. REv. 737 (1980). 

® Sobel v. Yeshiva, No. 75-2232, slip op. at 18. 

10 In Coser v. Moore, No. 76-856, slip. op. at 77 (E.D.N.Y. filed Aug. 3, 1983), a class 
action sex discrimination case involving faculty and non-teaching professionals at the 
Stony Brook campus of the State University of New York, the court noted, ‘‘Its [multiple 
linear regression analysis] utility and validity in a particular instance, however, depend 
upon careful selection of appropriate independent variables.”’ 
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those hired initially at the lower ranks as compared to those hired initial- 
ly at the upper ranks. There are also substantial complexities inherent in 
combining faculty from different departments and schools within the 
same analysis. Another broad area of concern stems from the fact that 
many of the valid factors are hard to measure and for others, conceptually 
relevant data is hard to obtain. Finally, even if it were factually clear 
what the factors were in particular salary determinations and even if 
measurements for such factors were available, there remain difficult legal 
and statistical issues that courts have just begun to confront concerning 
several of such factors. To illustrate some of these many problems, a 
discussion of some actual and potential factors in statistical analyses may 
be illuminating. 


Quality of Teaching and Research 


Invariably, at better institutions, faculty salaries are affected by 
qualitative factors such as quality of teaching and quality of research. Un- 
fortunately, however, these factors are obviously difficult to accurately 
measure. Various means of measurement have been considered but pro- 
blems abound. Thus, with regard to quality of teaching, plaintiffs may 
well object to ratings of faculty members by department chairpersons, 
most of whom are males and several of whom may be defendants, as 
being biased. On the other hand, student ratings of teaching quality may 
be less subject to charges of intentional bias but may be viewed as inac- 
curate, perhaps on the belief that they are more reflective of the faculty 
members’ willingness to give high grades or act in a personable manner 
than of teaching quality. 

With regard to quality of research, the relatively apparent means of 
measurement is the number of publications, but such a measurement 
fails to take into account either the importance of the journal or the 
substantiality of the publication; however, measuring ‘‘importance’’ and 
‘‘substantiality’’ brings us back to the problem of subjective judgments. 1 
There is often even a mechanical problem in dealing with publications 
since the only list of publications readily available is that contained in 
the curriculum vitaes, many of which have generally not been updated 
for long periods of time, if at all, since the faculty member first joined the 
institution or applied for higher rank. 

The choice confronting those doing a statistical analysis in regard to 
such factors becomes both legally and statistically complex. One can ex- 
clude a clearly relevant factor such as quality of research because it is not 
precisely measurable; one can seek to use a proxy variable that takes into 
account some part of the missing factor(s); or, one can strive to create a 
reasonably but never completely precise means of measurement. The 





11 For a discussion of the difficulties involved in quantifying quality of research, see 
Sobel v. Yeshiva, No. 75-2232, slip op. at 26. 
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judicial reaction has been interesting. In some instances, the exclu- 
sionary approach seems to have been involved, at least to a degree. Thus, 
in Presseisen v. Swarthmore College,'? the court took note of the fact that 
the parties conceded that quality of teaching and quality of research were 
relevant factors in salary decisions but that they were excluded from their 
analyses because these factors were not precisely measurable. The exclu- 
sion of a factor in a regression analysis may not have a neutral effect on 
the results of that analysis however, since the part of salary attributable to 
the omitted factor will, to some degree at least, be attributed to 
discrimination.!* The proxy approach to the problem was perhaps most 
explicitly noted in Sobel v. Yeshiva'* where the court explained that it 
absolutely could not disregard the effect of factors such as the quality of 
teaching and research, imprecise as the measurements may be, but hoped 
to capture most of the effect of those factors through the use of rank, both 
as a factor in itself and as a proxy variable for quality of teaching and 
research. It must be noted, however, that other courts may be reluctant to 
act accordingly since the use of rank itself is often challenged on the legal 
ground of being a tainted variable,15 a matter which will also be discuss- 
ed infra.16 

In terms of the third possibility mentioned above, constructing other 
measurements, one might consider utilizing the number of times a par- 
ticular publication has been cited in other publications as a quantitative 
measure of the quality of research. Another approach to this area is to 
have quantifiable determinants set by a mutually acceptable individual or 
panel of faculty in a given discipline from inside or outside the institu- 
tion. 


Market Realities 


Aside from dreamers and some econometricians, few continue to 
think of a university as removed from the forces of the real world. Indeed, 
it is clear that salaries in academia are significantly affected by the world 
outside, whether in terms of competing opportunities available from 
other academic institutions or from non-academic pursuits. 

The most commonly dealt with aspect of market factors in court 
cases thus far has been with regard to the effect on salary of the in- 
dividual’s particular academic department. Few are unaware that it takes 
more money to hire a professor of law or statistics than a professor of 





12 442 F. Supp. 593, 616 (E.D. Pa. 1977), aff’d. mem., 582 F.2d 1275 (3d Cir. 1978). 

13 See infra 315-16. 

14 No. 75-2232, slip op. at 28-30. 

15 See, e.g., Melani, 561 F. Supp. at 738. Indeed, in Melani, the court held post-hire 
publications to be a tainted factor in and of itself. In the court’s reasoning: ‘‘[A]s a result of 
discrimination, a woman may be assigned greater teaching responsibilities than a similarly 
situated man. Her ability to do research . . . may suffer as a result of the initial discrimina- 
tory assignment.”’ Id. 

16 See infra at 313-14. 
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English or history, largely because outside market forces drive the 
salaries of the former far higher than the latter. Accordingly, I found it 
somewhat incomprehensible that the court in Melani v. CUNY?’ denied a 
challenge to the omission of department as a factor. Indeed, it did so 
simply on the basis of a statement that not every factor need be taken into 
account in a salary analysis. By contrast, other courts have found depart- 
ment to be a particularly crucial factor. In Wilkins v. University of 
Houston,'* for example, the court noted, ‘‘It appears uncontroverted that 
the most important factor is the college in which a professor teaches. . . 
’’ In Sobel v. Yeshiva,’* the court went a step beyond department and in- 
dicated, in a medical school context, that a proper analysis should in- 
clude subspecialties within departments as well. 

The court in Sobel v. Yeshiva? also accepted another market factor, 
indeed one that had never been dealt with before in a judicial proceeding 
although its effect is felt in numerous institutions. That factor is based on 
the reality of retaining a particular faculty member by giving him or her a 
special additional increase to match an offer received from another in- 
stitution. While plaintiffs or the EEOC are likely to express concern that 
the use of such a factor would allow chairpersons, most of whom are 
males, to justify higher salaries for male colleagues, such a factor would 
seem to me unbiased and relevant, unless it can be shown that chairmen 
matched offers received by male faculty members while declining to 
match those received by female faculty members. Otherwise, the will- 
ingness to match offers and thereby retain sought after faculty constitutes 
little more than a determination to survive within the realities of the 
academic marketplace, which would hardly seem to be a discriminatory 
notion. 

Perhaps the most significant market factor of all, however, has yet to 
be tested in a judicial setting.?! If you ask chairpersons about the factors 
they take into account in setting the initial salary of a faculty member 
hired not soon after graduation but after some years of experience at other 
academic institutions, many will tell you that the primary determinant is 
the last salary the individual was receiving at that person’s previous in- 
stitution. I have little doubt that the simple fact is if you want to recruit 





17 561 F. Supp at 779. 

‘8 Wilkins v. University of Houston, 654 F.2d 388, 402 (5th Cir. 1981), vacated on 
other grounds, 103 S. Ct. 34, 51 (1982). In Coser [Stony Brook] an overly broad aggregation 
of academic divisions was considered by the court to be ‘‘one of the primary methodological 
deficiencies”’ in plaintiffs’ salary analysis. No. 76-856, slip. op. at 85-86. Department was 
also mentioned as a possibly essential factor in Keyes v. Lenoir Rhynes College, 552 F.2d 
579, 580-81 (4th Cir.), cert denied 434 U.S. 904 (1977). 

19 No. 75-2232, slip op. at 25. 

20 That such factors affect salaries was noted by the court but was not involved in the 
analyses submitted. See id. at 26. 

21 In Coser [Stony Brook], however, the court approved the use of a series of variables 


measuring prior experience, including rank at the previous institution. No. 76-856, slip op. 
al 77-78. 
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an associate or full professor who is receiving $50,000 at Columbia, he or 
she is hardly likely to be interested for less than $55,000. By contrast, an 
individual, perhaps with the exact same paper credentials, who is receiv- 
ing $40,000 at Columbia, is likely to be happy to join the institution for 
something far less. Indeed, it is hardly common for individuals earning 
$40,000 to be offered a starting salary of $55,000 and many would ques- 
tion the financial need or wisdom of doing so. 

While the applicability of this factor is generally clear, the most basic 
problem with its use is the claim of tainting.22 For example, EEOC at- 
torneys indicated in the Sobel v. Yeshiva?’ case, albeit unofficially, that 
they would oppose use of such a factor because it is based upon 
discrimination against women faculty at other institutions. It has always 
seemed to me that those making such an argument should at least be 
obliged to show that discrimination in fact existed at those institutions 
although I recognize the burden of doing so is substantial. Even if one 
assumes that some discrimination against women exists as a factor in 
those market conditions, however, the question remains as to whether it 
is realistic or legally proper for institutions to be expected to unilaterally 
remedy the salary diferentials of all other academic institutions from 
which they draw faculty.?4 


Longevity Factors 


Longevity factors are invariable included in regression analyses. The 
precise factors used have included years of service at the institution, 
years in the profession, age, as well as such other measures as years bet- 
ween degrees. All have the superficial appeal of being quantifiable 
almost without dispute as to the correctness of the measurement. 

There is developing, however, a significant question as to the pro- 





22 A pragmatic problem also exists with regard to presenting this concept for judicial 
review; namely, institutions generally do not keep records of the salary of an individual at 
his or her previous institutions. Rather, previous salary is generally discussed directly by 
the faculty member and the hiring chairperson and generally only verbally. With enough ef- 
fort, however, this practical problem can be overcome since every curriculum vitae indi- 
cates the name of the faculty member’s previous institution and previous salary information 
is generally retained by all institutions for considerable lengths of time. Many institutions 
may well decline to release the data without authorization from the faculty member or a 
court order but this seems to be a surmountable difficulty given enough determination. 

23 Meetings involving the author and the firm of Winer, Neuberger and Sive, repre- 
senting Yeshiva University with EEOC attorneys in the first half of 1982. 

24 As the court stated in Coser, ‘‘Of particular significance here, and explanatory of 
much of the difference between plaintiffs’ and defendants’ experts is plaintiffs’ omission of 
any variable to account for prior experience. Plaintiffs sought to justify that omission on the 
ground that to recognize it would merely perpetuate the effects of sex discrimination that 
originally occurred elsewhere. However, as defendants correctly point out, in this action it 
is only the defendants’ neutrality which is at issue, not the world’s.’’ No. 76-856, slip op. at 
77-78. The same court noted, however, that it would not approve ‘‘the use of prior rank as a 
sole determining factor in initial placement’’. Id. at 48. 
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priety of including some of these factors, especially in combination with 
one another. Indeed, while few would question the general relationship 
between salary and years of service, use of age as a factor is.open to 
challenge on various grounds. It would seem that where years of service 
is used, age is largely duplicative and to the degree it captures years not 
in the profession, irrelevant and misleading. The use of what might be 
called overlapping factors, such as age and years of service, is sometimes 
referred to by statisticians as ‘‘multicollinearity’’ and at least one court 
has already commented on this phenomenon’s tendency to skew 
statistical results.25 This view of the use of collinear factors is by no 
means universal, however, and another court has specifically approved 
the use of age in conjunction with years of service factors.?6 

Another difficulty with the factor of age, although such criticism is 
not limited to that factor, is that its early introduction into an analysis 
results in that factor accounting for much of which should be attributed 
to other factors that have a direct but imprecise relationship with age, 
such as number of publications, productivity or rank. This phenomenon 
also tends to distort statistical results, particularly where the other more 
valid factors are subsequently omitted.27 

A word of caution may also be appropriate even for the factor of 
years of service. Generally, years of service includes all years since the 
date of the faculty member’s seminal degree, or at best, his or her initial 
position at faculty rank. The assumption that all intervening years were 
in an active full-time capacity is not alway borne out, although institu- 
tional records, or the absence of them, sometimes make greater accuracy 
difficult to achieve. 


Hours Per Week 


In general terms, one would think that a salary analysis is only mean- 
ingful if it measures the equitability of salaries for an equivalent period of 
effort or, to phrase it in relation to the particular problem, a dollar dif- 
ferential would seem meaningless unless it is related to the number of 
hours of work per week. 

In certain universities, it may be entirely appropriate to classify all 
full-time faculty together since all have the same number of contact 
hours. In a research oriented institution, however, the term ‘‘full time 
faculty’? encompases those whose average work week is 12 hours or less 
as well as those whose average work week is three or more times that 
amount. Indeed, it is often known within an academic community that 
certain faculty members do the minimum amount necessary to hold their 





25 See Sobel, No. 75-2232, slip op. at 30-31. For a discussion of multicollinearity, see 
Fisher, at 713. 

26 Melani, 561 F. Supp. at 773, 777. 

27 See Finkelstein, supra note 8, at 714. 
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positions while others are engaged in demanding and time consuming 
research, community service, or other pursuits. 

This lack of differentiation clearly results in biasing many statistical 
analyses, although I must admit that the practical alternatives are not 
easy. Precise specification of actual hours generally does not exist and 
the very nature of research oriented universities, where hours are in- 
variably not spent in any specific location, makes accurate specification 
most difficult to determine. Indeed, the one measurement, or proxy of a 
sort, that exists within the academic community that probably measures, 
to a degree at least, the intensity of one’s efforts, is rank since colleagues 
often are informally aware of the amount of effort of different individuals 
when they make recommendations for promotion. Interestingly, dif- 
ferences in amount of time worked has been recognized as an important 
concern in another regard. Thus, an analysis that failed to distinguish 
between those faculty working twelve months and those working nine or 
ten months per year was judicially invalidated.2® 


Rank 


There is generally little question that rank is relevant to salary deter- 
minations. In fact, it is not uncommon for there to be a specific salary in- 
crement upon promotion to each higher rank. Nevertheless, the use of 
rank as a factor has been challenged by those seeking to prove sex 
discrimination in a number of cases on the claim that rank is a tainted 
variable.2® The conceptual argument is that rank is generally determined 
by chairpersons and promotion committee members who are mostly 
male. The statistical argument generally involves a showing that the 
percentage of promoted females within a certain years-of-service range is 
less than that of males in the same range. 

Because the exclusion of rank as a factor can so skew a salary 
analysis at the many institutions where rank is so substantial a factor in 
and of itself and as a proxy for other often missing qualitative factors, I 
would suggest that rank should only be excluded upon compelling 
evidence of being tainted.° Thus, in my view, even in those cases where 
there is statistical evidence of discrimination in promotions, the exclu- 
sion of rank should still require proof of a certain number of individual 
cases of discrimination in promotions. This requirement is hardly an un- 
surmountable burden since the reasons that a promotion in rank has been 
denied, or granted, is generally far more clearly specified or deter- 
minable than is the case with salary decisions. Promotion coimmittees 





28 See Taliaferro v. Dykstra, 434 F. Supp. 705 (E.D. Va. 1977), vacated on other 
grounds, 588 F.2d 428 (4th Cir. 1978). 

29 Rank was excluded as tainted in Melani, 561 F. Supp at 783. Rank was included as 
a valid factor in Sobel, No. 75-2232, slip op. at 28-29; Presseisen, 442 F. Supp. at 614; 
Coser, No. 76-856, slip op. at 85. 

30 For a contrary view, see Finkelstein, supra note 8, at 742. 
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have either noted their reasons in written documents or have discussed 
them with each other and one or more members of such committees are 
often locatable. Steps may need to be taken to protect the confidentiality 
of the peer review process, and, technical expertise in a given discipline 
may be required for examination of actual cases, which may make it ap- 
propriate to consider examination of individual cases by experts in each 
given discipline.*1 The point remains that if discrimination in promo- 
tions does indeed exist, surely it can be demonstrated in at least a 
representative sampling of cases. By contrast, to rely on statistics alone is 
both unnecessary and dangerous. This danger is compounded when one 
takes cognizance of the imperfections and simplifications of the 
statistical processes that have been involved in examining disparities in 
rank. 32 

Moreover, a statistical, rather than a factual, analysis of rank tends to 
hide another consideration. At a number of institutions, the promotion 
process begins with a request by an individual that he or she be con- 
sidered for promotion. In these circumstances, some individuals have re- 
mained at lower rank not because they were denied promotion or because 
their chairperson was unwilling to recommend them but simply because 
they declined to ask to be considered. While the failure to apply is 
disregarded in statistical comparisons of promoted faculty, I am hardly 
certain that such failures to apply are irrelevant to the case. Indeed, the 
same issue can be raised with regard to failure to request higher initial 
salaries or subsequent above guideline salary increments although, to my 
knowledge, this issue has not been raised in any regard. 


Productivity 


Another clear influence on salaries is what a faculty member pro- 
duces, not only in an intellectual but in a financial context. Thus, how 
much money the faculty member brings into the institution may be 
reflected, overtly or covertly, in how much money such individual 
receives from it. For example, it seems that in most research oriented 
universities, while the institution may be inhibited from adopting a for- 
mal policy of paying more to those who bring in large grants, faculty 
members who receive large grants invariably appear to receive larger 
salaries. Indeed, grantsmanship was specifically referred to as affecting 
salaries in Sobel v. Yeshiva.*3 





31 In Laborde v. Regents of Univ. of Cal., 495 F. Supp. 1067, 1073 (C.D. Cal. 1980) 
aff'd 686 F.2d 715 (9th Cir. 1982), cert. denied, 103 S. Ct. 820 (1983), the court deferred to 
the judgment of faculty committees which assessed the plaintiff's scholarship as inferior in 
denying a promotion. 

32 Thus in Melani, rank was excluded on the basis of a statistical analysis of promo- 
tions that omitted such crucial factors as quality of teaching, research, post-hire publica- 
tions, committee work and community service. 561 F. Supp. at 778. 

33 No. 75-2232, slip op at 8, 26. Grantsmanship, however, was not actually used as a 
factor in the salary analyses submitted. 
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Another type of informal ‘‘sharing of the spoils’’ seems to occur with 
regard to teachers whose course offerings appear to bring the greatest 
financial benefit to the institution. At various institutions, one may well 
find de facto evidence that bringing in greater revenues from popular 
courses is also reflected in salaries, perhaps out of a sense of fairness or 
simply because of awareness that such a faculty member is more easily 
lost to a competing institution. 

Surprisingly, while productivity factors would seem so basic and 
proper in a salary analysis, even these factors have been argued to be 
theoretically tainted, sometimes successfully as in Melani.** There, the 
court stated, ‘‘[I]t has been recognized that variables pertaining to an in- 
dividual’s accomplishments during his employment may incorporate the 
effects of discriminatory decisions rather than provide an independent 
measure of his productivity.’’** My own views on such a legal finding 
were contained in a recently published comment on Melani in which I 
noted: ‘‘Suffice it to say that one could equally suggest that the reason 
Einstein discovered the theory of relativity was simply that he had better 
laboratory space and that therefore his accomplishments should be 
disregarded in examining any salary increments he may have thus im- 
properly received.’’35 


Omissions and Their Effect Upon a Regression Analysis 


Obviously, this article cannot possibly deal with each of the 
multitude of factors that may affect faculty salaries at different institu- 
tions. While omissions may be unfortunate in undertaking a brief article, 
what is more serious is that many a regression analysis also omits some, 
if not many, factors clearly applicable at the given institution. Admitted- 
ly, some of the omitted factors are difficult to include whether for the 
general reasons previously referred to or for more individualized reasons. 
For example, it is not unheard of for some members of the faculty to be 
influenced by special considerations such as turning down increases in 
order to continue a program that was in financial difficulty or taking a 
lesser salary because of either personal or family problems that limit their 
commitment to the institution but are nowhere reflected on paper. 

Other complexities causing imprecision also abound. Thus, a factor 
may be generally valid but may become imprecise in its use in a regres- 
sion analysis. For example, in a perceptive comment from Judge Goettel 
during the trial in Sobel v. Yeshiva,?* he observed that a factor used by 
the EEOC (the quality of each faculty member’s degree, i.e. rating the 





33 561 F. Supp. at 778. 

34 Id. 

35 Should Statistics Alone Be Allowed to Prove Discrimination? The Chronicle of 
Higher Education, June 22, 1983, at 56. 

36 Sobel, No. 75-2232. 
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school each graduated from), is much more relevant when hiring and set- 
ting the salary of individuals just out of school than when hiring in- 
dividuals who have been working for ten years. In the case of ten year 
veterans, their work experience is much more important than the quality 
of their degrees. Other factors also appear to be valid in a general sense 
but are of questionable validity when applied to all of those involved in 
the salary analysis. Possession of additional degrees, for example, is 
generally desirable but in many of the professions may be of no financial 
value whatsoever. This is particularly so where the additional degree is 
in an unrelated field.3” 


The Final Pitfall of a Regression Analysis 


What I find especially troublesome about a salary analysis in the for- 
mat of a multiple regression analysis is that all the omissions and im- 
precisions of the process, both inevitable and avoidable, are not 
neutralized or disregarded but simply funnelled into salary disparities 
assumed by the process to be the result of discrimination. Thus, that part 
of all faculty salaries that should have been attributed to factors that were 
omitted (whether because such factors were imprecise; too individua- 
lized; arguably tainted to some degree; not readily identifiable; for which 
data could not have been determined; or for whatever reasons were 
omitted or not exactly specified) become attributed to the dependent 
variable, sex discrimination. In short, what a regression analysis cannot 
or does not explain is explained as sex discrimination. If only for the 
reason that the systematic examination of faculty salaries is so uncertain 
if not impossible, I would suggest that the use of a regression analysis is 
misleading and often dangerous. 

Having said that, however, two obvious questions remain: first, 
whether the reliability of a particular regression analysis can be better 
established and if so, by what means or measurements of statistical ac- 
curacy and validation; and second, whether there are alternative 
methodologies for undertaking salary analyses that are preferable. 


Accuracy and Validation 


If there is an appropriate point at which an author should indicate 
that he is delving into matters beyond his expertise, the topic of 
statistical accuracy and validation certainly represents such a point. 
Nevertheless, it is clear that statistical analyses should meet certain tests 
before they ought to be considered meaningful, although apparently this 
consideration has not been required in every court decision.3* Accord- 





37 See Sobel, No. 75-2232, slip op. at 30 in which the court faulted plaintiff’s use of 
additional degrees as a factor without determining whether the degree was in a related field. 

38 In Melani, 561 F. Supp. 769, no reference is made in the decision to any means of 
assuring statistical accuracy or validation. 
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ingly, I will try to be of limited service by at least referring the reader to 
the basic means of assuring accuracy and validity that have been alluded 
to judicially. 

Perhaps most helpfully, one judge largely summarized the topic in 
his recent decision. Thus, Judge Goettel in Sobel v. Yeshiva® described 
what he referred to as the ‘‘three widely used indicators of the accuracy 
of statistical instruments.’’ The first one referred to is the ‘‘adjusted R2’’ 
which the court described as the coefficient of determination: ‘‘it ‘in- 
dicates the proportion of total variance in the dependent variable that is 
explained by or associated with the group of independent variables in the 
[regression] equation’.’’*° In mechanical terms, the test applied by the 
court was whether the R? values are better when plaintiff’s variables are 
used or when defendant’s variables are used.*1 

The second indicator described by Judge Goettel is the ‘‘standard er- 
ror of the regression’’ which the court described as the means ‘‘to 
evaluate the accuracy with which the multiple linear regression model 
estimate[s] the differences in salary attributable to differences in sex. 
(With this indicator, the smaller the standard error, the more reliable the 
conclusions).’’42 

The third indicator pointed out by the court is that ‘‘the random 
changes in the signs and amounts of the coefficients’’ should be properly 
explainable and related to known changes in the institution’s policies.*3 

Finally in this regard, Judge Goettel noted the need for validation of 
the model. This validation, he indicated, involves 


demonstrat[ing] that their variables were entered in the correct functional 
form [and that] the assumptions necessary for the model’s use had been 
satisfied, particularly the assumption of an additive relationship between 
independent variables. Furthermore, [it requires sufficient] evidence that 
the errors in their model were not correlated with the explanatory variables, 
were independent of one another or had a zero expectation, and had a cons- 
tant variance or normal distribution. *4 


Statistical Significance 


Closely related to the issue of accuracy and validation is the issue of 
the appropriate standard of statistical significance. In simple terms, the 
question is how many ‘‘standard deviations’’ are necessary for a 
statistical showing of discrimination to be considered judicially accep- 
table.45 





39 Sobel, No. 75-2232 at 31. 
40 Id. at 66 (quoting D. Baldus and J. Cole, STATISTICAL PROOF OF DISCRIMINATION, 
§ 8.123 [1], at 259 (1980)). 
41 Td. at 31. 
Id. at 31-32. 
Id. at 32. 
Id. 
45 For example, in Cooper v. Univ. of Texas at Dallas, 482 F. Supp. 187 (N.D. Tex. 
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The seminal point for any answer is Castaneda v. Partida where the 
Supreme Court stated, ‘‘As a general rule for such large samples, . . . the 
difference between the expected value and the observed number [need 
be] greater than two or three standard deviations .. . ’’*6 It might be 
noted, however, that the difference in the unexplained dollar amount of 
an analysis that represents two as opposed to three standard deviations is 
very substantial. Moreover, no subsequent case appears to have 
specifically confronted the issue of whether the requirment is two or 
three or something in between. Nevertheless, lower courts generally ap- 
pear to have adopted, at least by implication, two standard deviations as 
the level of acceptable proof.*” Thus, while it is clear that less than two 
standard deviations is unlikely to be regarded as acceptable, there re- 
mains an unanswered and largely unasked legal question as to whether 
two standard deviations was intended in all circumstances to be suffi- 
cient. 

Finally, in addition to the number of standard deviations, there is 
some debate as to the method utilized in measuring the numbers. Thus, 
defendants will invariably argue that the measurement of statistical 
significance should be based on a logarithmic formulation of the data,*® 
which often has the effect of reducing the size of the standard deviation, 
although the arguments in favor of this method extend well beyond this 
effect. 


Alternative Methodologies 


While the cases thus far have primarily involved multiple regression 
analyses, it should be noted that there are possible alternative 
methodologies for salary analyses that might be considered. 

One of these methods, referred to as an ‘‘urn model’’ and sometimes 
as a step-wise regression, was recently commented upon favorably by the 
district court in Sobel v. Yeshiva.*® While a full description of the model 
lies in the province of a statistician, the court emphasized certain advan- 
tages: 


The urn model allowed the defendants to test for the significance of any dif- 
ference in the average salaries of males and females by comparing that dif- 
ference with the difference obtained by randomly dividing all the salaries 
into two groups (and thus simulating a clearly non-discriminatory distribu- 
tion of salaries). The advantage of the urn model was that the validity of its 
use did not depend on the same underlying assumptions upon which the 
plaintiffs’ model rested, and which were so much in doubt. Hence, although 





1979) aff'd 648 F.2d 1039 (5th Cir. 1981), the court excluded statistical evidence of salary 
discrimination that did not meet a .05 level of statistical significance. 

46 430 U.S. 482, 497 n.17 (1977). See also Hazelwood, 433 U.S. at 309 n.14. 

47 See, e.g., Melani, 561 F. Supp. at 774. 

48 See Sobel, No. 75-2232, slip op. at 33. 

49 Sobel, No. 75-2232. 
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perhaps not as statistically powerful as the multiple linear regression model, 
the urn model provided a very appropriate test given Einstein’s complex 
organization and the diffuse factors affecting salaries.5° 


Plaintiffs and the EEOC in the Sobel case had strenuously argued 
that an ‘‘urn model’’ by its nature and design necessarily eliminates 
much of any discriminatory impact that might exist.51 While the court in 
Sobel clearly disagreed, it would be proper to note that the fairness and 
accuracy of an urn model is very likely to be challenged by plaintiffs with 
the support of a significant number of statisticians.5? 

At least one other method of salary analysis, referred to as a ‘‘cohort 
analysis’ or in simpler parlance, a ‘‘matched pair analysis’’, should be 
considered. While a cohort analysis has not yet been fully tested in any of 
the faculty salary cases, cohort analyses have been judicially sanctioned 
in at least some non-university cases5? and have been used and even ad- 
ministratively sanctioned in various affirmative action reviews at univer- 
sities.54 The concept involved in a cohort analysis, which represents the 
individual comparison approach rather than the global approach, is that 
one or more ‘‘matches’’ are found for each contested individual, such as 
each female faculty member at issue. This matching is done initially on 
the basis of certain basic cohorts; for example, the match(es) may consist 
of all male faculty in the same department with the same degree and the 
same or approximately same years of service as a given female faculty 
member. The appropriate cohorts must be sufficiently broad to permit 
matches while still as specific as possible to eliminate all extraneous mat- 
ches. Obviously, it is also highly desirable to develop initial cohorts that 
are accepted as valid by all concerned. The general methodology, once 
the matches have been delineated, involves an initial comparison of the 
female’s salary with that of the comparable male or the average of the 
group of comparable males. If there is no disparity at that point, the in- 
quiry relating to that individual female’s salary is ended. If an initial 
disparity exists, the burden shifts to the institution to explain the salary 
disparity on the basis of actual facts related to the specific individuals in- 
volved. 

Among the advantages of this vastly simplified methodology is that 
it permits the parties to deal with the specifics of what caused salary dif- 





50 Td. at 67 n.42. 

51 See Plaintiff’s and EEOC’s Exhibit, ‘‘Experts’ Rebuttal Report of Mathtech, Inc. to 
EEOC and Plaintiffs’’, Sobel, No. 75-2232, slip op. at 27-32. 

52 See Fisher, supra note 8, at 714-15. 

53 See O’Brien v. Sky Chefs, Inc., 670 F.2d 864 (9th Cir. 1982); Valentino v. United 
States Postal Serv., 511 F. Supp. 917 (D.D.C. 1981), aff’d, 674 F.2d 56 (D.C. Cir. 1982). But 
cf. Segar v. Civiletti, 508 F. Supp. 690 (D.D.C. 1981) (‘‘Cohort analysis is an untried method 
of statistical study, unsupported in any published statistical work or judicial decision.”’ Id. 
at 698.) 

54 For example, a cohort analysis was utilized by Columbia University with the ap- 
proval of the Office of Civil Rights of H.E.W. as part of a previous affirmative action review. 
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ferences among individuals. If Doctor ‘‘X’’ really got $10,000 more 
because he or she was about to leave the institution or won the Nobel 
Prize; if Doctor ‘‘Y’’ really was not working effectively for two years 
when he or she remained in faculty status or was repeatedly denied a pro- 
motion by colleagues including those of the same gender, it will likely 
come out in a cohort analysis. Moreover, specific facts about specific in- 
dividuals are likely to be developed in a way that both faculty and ad- 
ministration can understand and accept as valid. The star of the show 
may no longer be a statistician producing broad results from global data 
but representatives from the faculty and the administration talking about 
specific people and events. What may be viewed as a disadvantage, 
however, stems from these same realities. One or more parties may be 
reluctant to talk about specific individuals and specific events, in part 
because it may become quite time consuming and in part because it 
forces an abandonment of polite remoteness. An additional question rais- 
ed by this methodology is how one quantifies the specifics. Granted Dr. X 
really failed to perform on a full-time basis for two years, how should that 
be reflected in dollar figures in an analysis? Granted Dr. Y is a ‘“‘star’’, 
how many extra dollars does that justify? Statistics, albeit simplified, 
will still play a role. 


Carry-Over of Pre-Act Discrimination 


While this paper cannot encompass the many technical litigation 
issues that might arise in a Title VII action, one issue has such a signifi- 
cant effect on the treatment of salary disparities that it should be dealt 
with even within the confines of this article. This issue essentially in- 
volves whether an employer is liable if it provides equal post-Act in- 
creases but fails to rectify pre-Act disparities. A further aspect of this 
issue relates to whether the post-Act increases are equal percentage in- 
creases, which magnify pre-Act disparities, or equal dollar increases, 
which continue but do not expand pre-Act disparities. In faculty cases, 
the determinative date is when Title VII of the Civil Rights Act of 1964 
was extended to cover educational institutions; namely, March 24, 1972. 
For both educational and non-educational employers such issues largely 
revolve around the Supreme Court’s decision in United Airlines, Inc. v. 
Evans.55 

In one of the broadest applications of Evans involving an educational 





55 431 U.S. 553, 558 (1977). In Evans, the plaintiff had failed to make a ‘‘timely 
charge’ of discrimination. The Court said: 
A discriminatory act which is not made the basis for a timely charge is the legal 
equivalent of a discriminatory act which occurred before the statute was passed. It 
may constitute relevant background evidence in a proceeding in which the status 
of a current practice is at issue, but separately considered, it is merely an unfor- 
tunate event in human history which has no present legal consequences. 
Id. at 558. 
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institution, the court in Sobel v. Yeshiva found that one of the many 
reasons the institution was not guilty of sex discrimination was that it 
could not be held responsible for the continued post-Act effect of any pre- 
Act discrimination.®* For that reason the court found fault with the plain- 
tiff’s salary analysis that ‘‘ . . . was not designed to analyze the extent to 
which salary differentials were the consequence of discriminatory acts 
that occurred prior to the date that Title VII became applicable to univer- 
sities.’’57 Indeed, the court found ‘‘particularly persuasive’’5* an analysis 
from defendants that was limited to post-Act increases, the court imply- 
ing, though not stating, that even though such increases were on percen- 
tage bases, and therefore would somewhat magnify any pre-Act dispar- 
ities, they would not be illegal. For similar conceptual reasons, the court 
also noted with favor a salary analysis by defendants that separated the 
faculty hired prior to the Act from those hired subsequent to it.59 

Despite the decisions in Sobel and elsewhere, it can hardly be sug- 
gested that the issues involving Evans have been definitively resolved. 
Thus, some years earlier, Judge Bechtle in Presseisen v. Swarthmore Col- 
lege sidestepped a ruling on Evans on procedural grounds, noting in the 
process what he regarded as an apparent conflict between the Supreme 
Court’s decision in Evans and its earlier decisions in Teamsters and 
Griggs .®° 

While other issues surrounding Evans can themselves be the subject 
of lengthy commentary and debate,* where Evans is broadly interpreted 
in regard to salaries, the burden of proving discrimination clearly 
becomes substantially different and more dificult. In the same vein, 
wherever Evans has potential application, those defending an institution 
have a particular opportunity and responsibility to identify whether any 
indicated disparities can be shown to stem from pre-Act salaries. Suffice 
it to say that the implications of Evans can be vast, particularly since a 
significant part of overall salary disparities at many institutions may well 
be attributable to individuals hired long ago at low salaries who have in- 
variably received comparable percentage or dollar increases subsequent 





56 See Sobel, No. 75-2232, slip op. at 44-47. Similarly in Coser, No. 76-856, slip op. at 
30, the court held: 
If a work force imbalance results from intentional discrimination by Stony Brook 
that occurred prior to 1972, when discrimination on grounds of sex was not un- 
lawiul for universities, it affords no basis for finding either a post-1972 pattern 
and practice of unlawful sex discrimination or a post-1974 liability to plain- 
tiff)... 1 
Coser, No. 76-856, slip op. at 30 (citing United Airlines v. Evans, 431 U.S. 553 (1977)). 
57 Sobel, No. 75-2232, slip op. at 33. 
Id. at 35. 
Id. 
See Presseisen, 442 F. Supp at 603. 
See Comment, Teamsters, Evans and Title VII: Will Women Be the Ultimate 
Losers?, 72 N.Y.U. L. Rev. 761 (1977); Karst, The Supreme Court 1976 Term, 91 Harv. L. 
REV. 1, 250 (1977). 
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to the Act but whose pre-Act salaries may never have been brought up to 
par. 


Analyses in a Non-Judicial Setting 


Because the determination of sex discrimination so largely revolves 
around factual information within the particular province of institutional 
personnel, theoretically at least, it should be possible and even desirable 
to resolve certain disputes over salary disparities in a non-judicial set- 
ting. Indeed, many of the cases largely revolve around determining 
which factors influence salaries at the given institution. While courts 
have supplied answers, albeit sometimes inconsistent ones, the faculty 
and administration of an institution probably know far better than any 
statistician or judge which factors are relevant to salary determinations at 
their school. Another major aspect of any salary dispute involves measur- 
ing the factors and weighing their relative importance and here too, a 
more accurate and knowledgeable judgment can probably be obtained 
from a committee of peers in a given discipline than from a courtroom. 

The primary impediments to resolution in a non-judicial setting, 
however, are the various legal issues that are invariably involved. Thus, 
wherever the parties cannot agree on such issues as the period of relief or 
the standard of proof, they will inevitably find themselves in a legal 
forum. Moreover, while the actual factors affecting salaries may be deter- 
minable, claims that certain factors are tainted invariably require judicial 
intervention. Indeed, any non-judicial resolution of salary disparities 
may be unrealistic since the determinative consideration may not be 
what factors are appropriate or which methodology is more accurate but 
simply what is preferable from an adversarial viewpoint. 

I would suggest, however, that a non-judicial approach not be com- 
pletely ignored. While the alternative of more grandiose class action 
litigation concerning sex discrimination at educational institutions pro- 
vides excellent material for authors and even better livelihoods to litiga- 
tion attorneys, litigation leaves much to be desired. Not only are the costs 
monumental, so too is the time involved. Discrimination cases have 
lasted well over five years with an incalculable number of hours taken 
from deans, chairpersons, and administrators of every level. Many of the 
faculty members involved will have undoubtedly spent more of their 
time with their litigation than in any educational pursuit. Moreover, 
there is a sense that the results of these statistically determined litigations 
are never accepted as truly valid within the academic community. It is 
one thing for a party to lose a case but to lose a case by what most of its 
participants regard as statistical magic hardly enhances respect for the 
legal process or the participants in it. 








FACULTY SALARIES 


Conclusion 


Perhaps it would be most appropriate to end this article by quoting 
the words one judge chose to start his decision. As Judge Goettel said in 
Sobel v. Yeshiva,®? ‘‘Mark Twain supposedly once said that there are 
three kinds of lies: lies, damned lies, and statistics. Though perhaps 
hyperbolic, this declaration of distrust aptly warns that any conclusion 
based on statistics may be unsound. It is most unfortunate, therefore, that 
the evidence in this case is almost completely statistical.”’ 





62 No. 75-2232, slip op. at 1. 








A LIMITATION ON FEDERAL 
AUTHORITY TO DENY DUTY FREE 
ENTRY OF SCIENTIFIC EQUIPMENT 


DAVID E. BROOME, JR.* 


The Educational, Scientific, and Cultural Materials Importation Act 
of 19661 (‘‘the Act’’) mandates duty free entry of equipment and appar- 
atus into the United States for qualifying institutions under certain con- 
ditions. Basically, such duty free entry is appropriate where the equip- 
ment is to be used by a nonprofit institution (public or private) which is 
established for educational or scientific purposes and “‘if no instrument 
or apparatus of equivalent scientific value for the purposes for which the 
instrument or apparatus is intended to be used is being manufactured in 
the United States.’’? The obvious policy behind the law is to ensure that 
American scientists have access to the best scientific equipment in the 
world unfettered by the added expense of import taxes, while still pro- 
viding protection to the United States manufacturers whose equipment 
will perform the desired task as well as will the foreign-made apparatus. 

In 1978, the Department of Environmental Sciences and Engineering 
of the School of Public Health at the University of North Carolina at 
Chapel Hill purchased a gas chromatograph/mass spectrometer/data pro- 
cessing system (‘‘GC/MS’’) from a British manufacturer. The University 
had taken bids on the equipment, and its researchers had determined that 
there were several deficiencies in the capabilities of the domestically 
manufactured GC/MS systems in light of the type of research which was 
proposed to be done in the School of Public Health. While several defic- 
iencies were found in the most nearly comparable domestic instrument, 
the one deficiency which assumed the most significance was the inability 
of the domestic system to give sufficiently precise measurements of the 
mass of ions generated by the gas chromatograph while operating in what 
is called the ‘‘low resolution’? mode. The University researchers found 





* Associate Attorney, North Carolina Department of Justice; A.B. 1973, J.D. 1976, 
The University of North Carolina at Chapel Hill. 

1 Pub. L. No. 89-651 § 6(c), 80 Stat. 897, 899 (1966) (codified as amended at 19 
U.S.C. § 1202, Schedule 8, Part 4 (1976)). : 

2 19 U.S.C. § 1202, Schedule 8, Part 4, Item 851.60 (1976). 

3 University of N.C. at Chapel Hill v. United States Dept. of Comm., 701 F.2d 942, 
943 (Fed. Cir. 1983). 
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that the foreign instrument could make mass assignments to .01 atomic 
mass unit (amu) in this mode while the specifications for the domestic 
machine indicated it could do no better than .25 amu. The University as- 
serted that this difference rendered the domestically produced GC/MS 
useless for the proposed research. 

With this and other perceived deficiencies in mind, the University 
applied to the United States Department of Commerce, pursuant to per- 
tinent regulations,* requesting duty free entry of the equipment. It is the 
Department’s obligation under the Act to determine whether there is a 
domestically produced instrument which is the scientific equivalent of 
the foreign article. The University’s application was denied without pre- 
judice to resubmission on August 8, 1979. Upon resubmission, the Uni- 
versity supplied additional material in an attempt to show the Depart- 
ment of Commerce that the domestically manufactured equipment was 
not the scientific equivalent of the foreign instrument in view of the type 
of research to be done. Nevertheless, the University’s resubmission was 
denied with prejudice on May 3, 1982. 

The University appealed the decision of the Department of Com- 
merce to the United States Court of Customs and Patent Appeals.’ On 
March 8, 1983, the court handed down its decision in University of North 
Carolina at Chapel Hill v. United States Department of Commerce.® 

In an appeal such as the one pursued by the University, the United 
States Court of Appeals for the Federal Circuit has jurisdiction ‘‘on ques- 
tions of law only.’’’ As stated in University of Cincinnati Medical Center 
v. United States Department of Commerce: ‘‘Our scope of review in this 
matter is limited to ‘questions of law only,’ which has been construed to 
mean that review of factual matters ‘is limited to determining whether 
the administrative decision is supported by substantial evidence.’’’® 

In rendering its decision, however, the court never reached the ques- 
tion of whether there was substantial evidence in the record to support 
the administrative decision. Rather, the court found that the administra- 
tive decision denying the University’s application for duty free entry 
could not stand because it violated two other legal standards which have 
been set for such decisions. 

One such standard was enunciated by the Court of Customs and Pat- 
ent Appeals in Yale University v. United States Department of Com- 
merce,® where the court stated that the standard for the decision of the 





4 15 C.F.R. § 301.1-.10 (1983). 

5 On October 1, 1982, prior to the decision in this case, the Court of Customs and Pat- 
tent Appeals became a part of the new United States Court of Appeals for the Federal Cir- 
cuit, and it was this court which decided the University’s appeal. 

6 701 F.2d 942. 

7 28 U.S.C.A. § 1295(a)(7) (West Supp. 1983). 

8 537 F.2d 518, 522 (C.C.P.A. 1976) (footnote omitted) (quoting Leo Goodwin Inst. 
for Can. Res., Inc. v. United States, 521 F.2d 801, 806 (1975)). 

9 579 F.2d 626 (C.C.P.A. 1977). 
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Department of Commerce ‘‘requires that the Director [of the Office of Im- 
port Programs of the Department of Commerce] provide some scientific 
evidence as a basis for his decision. A conclusory statement, merely opi- 
nion, .. . will not suffice. Without scientific evidence, an applicant does 
not have a meaningful opportunity for rebuttal.’’1° 

In denying the University of North Carolina’s application, the De- 
partment of Commerce had declared the University’s stated need for an 
instrument capable of measuring the mass of ions to an accuracy of .01 
amu to be ‘‘pointless.’’ While the Department of Commerce did say that 
such accuracy could be achieved by the domestic instrument operating in 
the ‘‘high resolution’’ mode, no explanation was offered as to why the 
University’s desire to achieve the stated degree of accuracy in low resolu- 
tion was “‘‘pointless.’’!1 The conclusory nature of the decision, lacking 
any evidence in its support, was held to be fatal to the Department of 
Commerce’s position on the authority of the Yale University case.'2 

However, the court of appeals also grounded its opinion on an al- 
ternative, more significant, base. In construing the Act, the court found 
that it is the applicant institution, not the Department of Commerce, 
which: is to determine ‘‘both the scientific purpose for which the institu- 
tion desires the particular instrument and also the institution’s scientific 
needs with respect to that instrument.’’?% 

The precise meaning of this alternative holding by the court is sub- 
ject to two interpretations. The first of these interpretations prompted the 
government to file a Petition for Rehearing with Suggestion for Rehearing 
En Banc.14 

The crucial language from the opinion is as follows: 


Neither the Secretary nor his delegees have authority to render value judg- 
ments regarding the necessity of performing a particular kind of research. 
When an applicant states a need to perform a specific kind of research, the 
role of the Secretary is to determine whether the foreign apparatus has that 
capability and, if so, whether there is any domestically manufactured appar- 
atus which also has that capability. As we have said . . . , the Secretary is not 
to decide whether that research itself is either necessary or valuable.*® 


In the aforementioned Petition for Rehearing, the Department of 
Commerce stated its fear that the quoted language means that the Uni- 
versity’s stated requirement for accuracy to within .01 amu must be ac- 
cepted as the sine qua non of any instrument to be compared with the 
foreign-produced instrument. That is, the court’s language could mean 





Id. at 632-33 (emphasis supplied) (footnote omitted). 

701 F.2d at 944-45. 

Id. at 945. 

Id. at 944. 

No. 82-26 (Fed. Cir. 1983), petition for reh’g denied, May 2, 1983. 
701 F.2d at 945. 
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that because the University says its research requires an instrument 
which has a particular degree of accuracy, no other instrument can be its 
scientific equivalent unless it can achieve at least the same degree of ac- 
curacy. Such an interpretation would give purchasing institutions an ex- 
cellent chance of securing duty free entry of foreign-made scientific 
equipment, because it appears to be the nature of scientific equipment 
that between two ‘‘competing’’ instruments, each will outperform the 
other in at least one area. Thus, depending upon which feature is em- 
phasized, the two could never be scientifically equivalent. 

The court’s alternative holding can also be given a second, more re- 
strictive interpretation. That is, the court can be seen as merely telling 
the Secretary that he must respect the researchers’ desires as to how to 
carry out their proposed experimentation; i.e., if the institution indicates 
a need for very precise measurements using low resolution, it is not the 
Secretary’s role to deny duty-free entry merely because it is his opinion 
that using high resolution techniques with a domestic instrument would 
give equally good results. Under this interpretation of the opinion, it is 
the technique or method of research to be used which must be respected, 
not the exact degree of accuracy claimed to be necessary. 

In remanding the case for further consideration by the Department of 
Commerce, the court stated that the University should be allowed to sup- 
plement the record to eliminate some confusion as to whether the foreign 
GC/MS could actually achieve the stated degree of accuracy. The court 
said that ‘‘the issue of scientific equivalence cannot be determined’”’ 
without answering this question.1* Whether this language is an indica- 
tion that the court believes that the University’s stated need for accuracy 
to .01 amu is conclusive as to what an instrument must be capable of 
achieving in order to be equivalent is not certain. It is possible that the 
court is only stating the obvious: that no reasonable decision can be made 
until the precise abilities of the competing instruments are known. 

Which of the two interpretations of this court’s opinion is correct 
awaits further pronouncements by the court. In either event, the decision 
in University of North Carolina v. United States Department of Com- 
merce is a Clear signal that the United States Court of Appeals for the 
Federal Circuit endorses the independence of American scientific re- 
search from at least one form of potential government control and influ- 
ence. The extent of this independence is yet to be seen. 

The decision in this case is important for all educational and scienti- 
fic institutions which may find that foreign manufactured equipment is 
better-suited for their proposed research projects than is equipment 
manufactured in the United States. The University of North Carolina de- 
cision demonstrates that the institution is free to determine for itself the 
type of research it wishes to do, and the methods it wishes to employ in 
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performing its research. Regardless of whether the institution’s stated 
specifications for an instrument must be accepted as conclusive on the is- 
sue of what is needed for the research, the Department of Commerce has 
been found to be without authority to deny duty free entry of a foreign 
manufactured instrument on the basis of its opinion that the chosen re- 
search or methods of accomplishing that research are unnecessary or in- 
appropriate. 








DISCRIMINATION, AFFIRMATIVE 
ACTION, AND EQUAL OPPORTUNITY 


W. E. BLOCK and M.A. WALKER, Editors: Hillside, N.J.: Enslow, 
1982. 


NANCY KUBASEK* 
I. 


Discrimination, Affirmative Action, and Equal Opportunity’ is one 
of a number of books designed to contribute information for use in the 
public debate over affirmative action policies.2 Like most books of its 
genre, it purports to be an objective work, but its contributing writers 
have a self-conscious preference as to how the debate should be resolved. 
The Fraser Institute, a conservative, Canadian ‘‘think tank,’’ published 
this compilation of papers to demonstrate the ineffectiveness of various 
affirmative action initiatives. 

Due to the particular ideological perspective of its writers, 
Discrimination, Affirmative Action, and Equal Opportunity is an exem- 
plar of standard conservative anti-affirmative action arguments. One as- 
pect of this book which does distinguish it from others of a similar nature 
is its Canadian influence. The book does a satisfactory job of giving the 
reader a brief overview of the Canadian experience with affirmative 
action. 

The book’s editors, W. E. Block and M. A. Walker, are firm believers 
in the market mechanism‘ as a means for determining wages and prices, 
and consequently the distribution of goods and services.’ Because of 
their belief that fair wages and prices are set through market transactions, 





* Reviewed by Nancy Kubasek, Assistant Professor Legal Studies, Bowling Green 
State University; B.A. 1978, Bowling Green State University; and J.D. 1981, University of 
Toledo College of Law. 

1 W. BLOCK & M. WALKER, DISCRIMINATION, AFFIRMATIVE ACTION, AND EQUAL OPPORTUN- 
ITY (1982) [hereinafter cited as DisCRIMINATION]. 

2 Other such works include E. LIVERNASH, COMPARABLE WoRTH: ISSUES AND ALTERNA- 
TIVES (1980); R. WINTER & D. Fiss II, AFFIRMATIVE ACTION: THE ANSWER TO DISCRIMINATION 
(1976); and L. SOBEL, QUOTAS AND AFFIRMATIVE ACTION (1980). 

3 DISCRIMINATION, supra note 1, at 147-81. 

4 In other words, they believe that wages and prices shold be set by the interaction of 
a willing buyer and a willing seller, without the intervention of the government. 

5 For illustration of the impact of market decision making on the distribution of 
goods and services, see N. BROWNE & J. HOAG, UNDERSTANDING ECONOMIC ANALYSIS 131-39 
(1982). 
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the editors fiercely oppose any government intervention into the market 
process. All of the writers whose papers were published in this book 
share the editors’ ideological bias, and thus the book reflects only one 
perspective in what is a deservedly multi-faceted debate. The writers’ 
perspective is most clearly revealed in the following introductory com- 
ment: 


The main thrust of this volume is that much of the recent equal rights legis- 
lation (equal pay for equal work, affirmative action programs, antidiscrimin- 
ation initiatives), while launched in many cases with the best of intentions, 
will nevertheless create a set of unfortunate consequences which will harm 
the very minority groups which they were designed to help.® 


The writers attempt to demonstrate that these unforeseen consequences 
must necessarily develop because of an allegedly false presupposition of 
affirmative action: in the absence of discrimination the various minorities 
would have achieved earning levels indistinguishable from those of the 
majority.” 

The various authors point out repeatedly that affirmative action sup- 
porters overlook an important resource in the fight against discrimina- 
tion: the market test of profit and loss. The authors argue that market 
forces are eliminators of discriminatory practices? in a competitive 
market, when in reality such a market does not exist.1° The authors do 
admit that there is at least one situation in which their beloved market 
test is not applicable - the public sector. The writers use academia as 
their prime example of an area of the public sector in which the market 
test cannot be applied. They then proceed to explain why affirmative ac- 
tion is still unnecessary in a university setting, despite the inapplicabili- 
ty of the market test. 


II. 


The book opens with a thirty-page introduction by the editors, which 
primarily summarizes the arguments of all contributors. The remainder 
of the book is divided into four parts: ‘‘Equality and the Law,”’ ‘‘The Ec- 





6 DISCRIMINATION, supra note 1, at XV. 

7 Id. at XVI. 

8 Id. at 1, XVI. 

9 The way the market test of profit and loss eliminates discrimination is as follow. A 
and B are, respectively, white and black workers with the same productivity. If employers 
discriminate, they will pay higher prices to get the white worker. Then a competitor who 
does not discriminate will be able to hire the black worker for a lower cost, lower the price 
of his product, and drive the discriminator out of business. 

10 In a perfectly competitive market, the model from which conservatives argue, there 
are (1) numerous small firms, none of which has market power (the ability to unilaterally 
alter prices); (2) consumers who have perfect product information; and (3) no barriers to en- 
try. 
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onomics of Equality,’’ ‘“The Sociological Impact of Forced Equality’’ and 
‘‘A Literary Treatment of Equality.”’ 

The first part commences with an assault on ‘‘presuppositions of af- 
firmative action’’ by Thomas Sowell.11 The purpose of his essay is to 
demonstrate that there are a plethora of factors that affect the earning 
power of individual members of various minority groups. Sowell’s thesis 
is that very little income disparity exists between minority groups and 
the general population, and consequently actual income disparities are 
explainable by factors other than discrimination. Factors that in Sowell’s 
eyes create jusifiable income disparities include differences in age, geo- 
graphic location, and culture of the various minority groups. He attempts 
to show how the apparent existence of statistical inequality does not 
necessarily prove discrimination. '2 

In chapter two, Walter Williams’? also attacks the explanation of 
statistical differences among various groups being attributable to dis- 
crimination by stressing the importance of occupational distribution as a 
crucial determinant of income differentials. He offers evidence that in 
fields where reliable and independent estimates of productivity and earn- 
ings are available, such as academia, research fails to show that blacks 
are discriminated against as much as they are purported to be in other 
areas of economic life. Mr. Williams further argues that minorities, in al- 
most every aspect of life, are better off when the distribution of goods and 
services is made by the market mechanism as opposed to the political 
process. He maintains that the market system allocation process is es- 
sentially one-person one-vote, whereas for the political system the deci- 
sion criterion tends to be majority rule. Majority rule, he contends, 
almost by definition, tends to make minorities less well off.14 

In chapter three, Walter Block’ not only attacks affirmative action 
measures but also criticizes numerous other laws which are designed to 
alter market prices including zoning, rent control, minimum wage floors, 
and anti-usury legislation. They are all laws he contends were designed 
to help minorities, but in fact harm them. In actuality, the link between 
affirmative action and these other laws which he opposes is that they all 
alter the market process.1* While this broadly targeted attack makes his 
piece somewhat disjointed, it does demonstrate for the reader how the 





Thomas Sowell is a Senior Fellow at the Hoover Institute. 
DISCRIMINATION, supra note 1, at 37-68. 

Walter Williams is an economist at George Mason University. 
DISCRIMINATION, supra note 1, at 69-102. 

5 Walter Block is Senior Economist at the Fraser Institute. 

6 For example, he argues that rent control is really harmful to minorities. While it 
holds down the price of rents, which would appear to benefit poor minorities, it takes away 
the one tool the minority has with which he could fight discrimination: willingness to pay a 
higher price for rent. If an owner can get a set price for an apartment, why would he ever 
rent to a minority member? If there are no rent control laws, the minority member can offer 
to pay such a high price that the landlord will rent to him. 
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same basic conservative argument can be modified slightly for use 
against any law which interferes with the market process.1” 

Gary S. Becker,’* in chapter four, attempts to demonstrate how, 
given perfect competition, businessmen could not engage in discrimina- 
tory practices, because to do so would be to subject themselves to finan- 
cial losses. While denying the power of the businessman to discriminate, 
he is quick to point out that unions can discriminate, and their 
discrimination might lead to market discrimination. He also readily 
points out that government, not being subject to market forces can also 
discriminate.1® His reason for pointing out the ability of the government 
and unions to discriminate is that he does not want these two groups to 
have a say in the determination of wages and prices. If he can 
demonstrate that they are the source of any discrimination which occurs, 
then perhaps their roles in the wage-price determination process can be 
reduced. 

In part three of this book, the focus switches to the sociological im- 
pacts of affirmative action. Canadian sociologist Lance W. Roberts begins 
by making a case for the lack of evidence of any popular support for af- 
firmative action programs in Canada. He attributes the growth of the 
Canadian affirmative action programs to a ‘‘new class’’2° which is gain- 
ing a monopoly on ideas and is jeopardizing the voice of the demos in the 
making of social policy. He further argues that reverse discrimination is a 
more accurate term to describe affirmative action policies, and then ex- 
plains how some of these policies are worse than others for all segments 
of society, except possibly the bureaucrats who may gain employment. 
He details not only the harm that affirmative action policies bring to 
minorities, but also the ways in which such policies may be morally 
questionable.?1 For example, he argues that in their attempts to eliminate 
discrimination based upon illegitimate selection criteria, the Canadian 
government’s regulations have made it virtually impossible to employ 
selection criteria based upon merit.?? 

Carl Hoffman and John Reed begin chapter six by stating a problem: 
we know that there are dramatic differences in occupation success be- 
tween men and women as groups, but we do not know if this imbalance 





17 DISCRIMINATION, supra note 1, at 103-28. 

18 Gary S. Becker is a well-known spokesman for conservative economics from the 
University of Chicago. 

19 DISCRIMINATION, supra note 1, at 129-46. 

20 The new class is frequently referred to by conservatives opposing social welfare pro- 
grams. See M. KINSLEY, THE SUPPLY SIDE DEBATING CURRENT ECONOMIC POLIclEs (T. Schwartz, 
F. Bonello, and A. Kozak eds. 1983). The growth of social welfare, according to neoconser- 
vative theology, has created a ‘‘new class’’ of bureaucrats, academics, political activists, 
consultants, etc. who live as parasites off the government programs for their own benefit 
rather than for the poor. 

21 DISCRIMINATION, supra note 1, at 147-86. 

22 Id. at 156. 
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is due to continuing employer discrimination or differences between 
characteristics and choices of men and women. Hoffman and Reed 
describe in great detail a study they made of a nondiscriminating Fortune 
500 company, which resulted in a finding that for that particular firm, 
differences in male-female promotion rates could only be attributable to 
characteristics which employees brought with them to the job. From this 
study they drew the general conclusion, among others, that it is not in 
the public interest to assume that a category of individuals is entitled to 
rewards proportionate to its numbers, and thus a statistical disparity is 
not evidence of discrimination. 

Finally, the inclusion of a short story by Kurt Vonnegut, Jr., is of 
questionable value to the book. It is a short story about future life in the 
United States entitled, ‘‘Harrison Bergeron.’’ In this tale, anyone who is 
above average in any respect is required to wear a handicap so that he or 
she will be exactly the same as everyone else. For example, if you are a 
little more intelligent than average you must wear a mental handicap 
radio in your ear that transmits a shrill noise every twenty seconds so that 
you cannot take unfair advantage of your intelligence. If you are 
beautiful, you must wear a hideous mask over your face. The relationship 
of the story to the rest of the book is tenuous, since the supporters of af- 
firmative actions are not seeking such uniformity. 


Il. 


The contributors to Discrimination, Affirmative Action, and Equal 
Opportunity are advocates of governmental nonintervention. They argue 
that laws which interfere with the market process, such as those which 
set minimum wage floors, compel equal pay for equal work, and enforce 
union wage scales, retard the market forces which would otherwise tend 
to reduce discrimination.?4 In their zeal to demonstrate how market 
forces would constrain potential discriminators, the writers generally 
discuss the market as if it were almost perfectly competitive. For exam- 
ple, Walter Block and Michael Walker give an iliustration of how costly 
discrimination is, and how this price tends to limit the amount of dis- 
crimination that would otherwise occur. In their example, the writers use 
redheads for the group suffering from discriminatory treatment. They say 
that initially this would cause employees to hire blonds, brunettes, and 
black-haired only, leading to high unemployment for redheads and lost 
profits to employers when the replacements were less effective in their 
jobs than the redheads would have been. A color-blind employer would 
discover the pool of underemployed redheads and hire them at a lower 
cost, thus being able to make greater profits or lower his product price 





23 Carl Hoffman is President of Hoffman Research Associates, Inc., an organization in- 
volved in labor analysis. John Reed is an Assistant Professor in the Department of Sociology 
at the University of North Carolina. 

24 DISCRIMINATION, supra note 1, at XVIII and 69-99. 
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and drive the discriminator out of business. The other employers would 
see what was going on and would start a process of raiding and counter- 
raiding which would continue until redhead workers’ wages are equal to 
those of the other workers. Of course, he admits, this theoretical point 
may never be reached, but the wage and employment situation will 
always be tending towards it.25 Later in the same chapter,?® the writers 
say that in a competitive industry, failure to seek out every avenue of cost 
reduction will lead to eventual displacement by a more cost-effective 
firm. The willingness of a firm to hire on the basis of criteria other than 
productivity would not persist for long for it would give an advantage to 
his competitors. So, the writers conclude, even if some firms were will- 
ing to pay the price of discrimination, it is likely that the competitive 
process would eventually reduce their numbers or weed them out. 

The foregoing reasoning is sound. In fact, in a purely competitive 
market, there would be no discrimination, since each firm would be earn- 
ing only a minimum profit, and in order to pay the price of discrimina- 
tion, they would have to raise their prices above those of their competi- 
tors. Consumers would not pay those prices and the discriminating firms 
would go out of business. 

Block and Walker, in their introduction to the book,?” do not assume 
perfectly competitive markets; they do, however, assume a situation in 
which almost all industries are primarily competitive. The only in- 
dustries which they cite as being noncompetitive are public utilities and 
governmental agencies. 

What is this competitive market which must exist in order for the 
previously detailed analysis to be valid? First, many small firms must ex- 
ist in each industry so that no firm has any market power (the ability to 
unilaterally raise prices). Second, complete and abundant product in- 
formation must be available to consumers. Third, freedom of entry must 
exist. In other words, it must be relatively easy and inexpensive for a new 
firm to enter an industry, so that as soon as a firm starts overcharging and 
making excess profits, a new firm will be able to quickly move into the 
industry and take the old firm’s place.?8 

It is easy to see that most industries today are not predominantly 
competitive. Most industries have huge start-up costs and few firms. 
Consumer informtion about most products is scarce. In many industries, 
one firm has such a large share of the market that it has the ability to alter 
prices.?° 

Why does it matter whether or not most industries are predominantly 





25 Td. at 9-10. 

26 Id. at 13. 

27 Id. at 5-36. 

28 See N. BROWNE & J. HOAG, UNDERSTANDING ECONOMIC ANALYSIS 107-18 (1982). 

28 See E. GELLHORN, ANTITRUST LAW AND ECONOMICS (1976). At the time of the giant oil 
and tobacco trusts, for example, Standard Oil controlled almost 95% of the nation’s refining 
capacity. 
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competitive? As Block and Walker themselves say,*° if an employer faces 
no competitors, the normal economic inhibitions against discrimination 
fail. Therefore, since most of the industries in this country are basically 
noncompetitive, the careful analysis done by Block and Walker should be 
disregarded in the setting of social policy as it is premised on the exist- 
ence of predominantly competitive markets. 

This market solution which the contributors to the book advocate 
does not apply to the university setting or to other public institutions 
which do not have profit maximization as a goal. Walter Block?1 acknow- 
ledges this is his essay, but he ultimately rejects the use of affirmative 
action policies such as quotas in the public sector. His reason for object- 
ing to the use of quotas is that they are as unjust in the public sector as 
they are in the private sector. He argues that the beneficiaries of quotas, 
when anyone benefits at all, are primarily young people applying for 
their first jobs, who have never suffered the brunt of employment 
discrimination. The real victims, he claims, are those who were qualified 
but not considered for jobs due to their race or sex. 

The primary problem with this argument is that the writer presents 
no evidence that those who benefit are young, first-time job hunters. If he 
had such evidence, surely he would present it to the reader to support his 
argument. Even if we accept his premise as to who the primary benefici- 
aries are, his argument is still flawed. His approach focuses on the indiv- 
idual who is to benefit; discrimination is a group problem requiring a 
group-oriented solution. For many years, people were discriminated 
against solely on the basis of their minority group membership. Two 
goals of affirmative action policies are to redress wrongs to the affected 
minority groups and to insure that in the future group membership will 
not result in discriminatory treatment. It is not the purpose of such 
policies to find individuals who have been discriminated against in the 
past and compensate them.?? 

The writers do not really have a solution in mind for resolving the 
problem of discrimination in the public sector, except for Block’s making 
a ‘‘modest proposal’’ that we strengthen laws prohibiting individual civil 
servants from discriminating. The laws would impose severe fines and 
even job loss on those found guilty of such behavior. The victims of dis- 
crimination could sue for damages. It is not clear whether Block is pro- 
posing a suit against the individual civil servant or against the govern- 
ment. 

One problem with this approach is that in many situations, discrimi- 





30 DISCRIMINATION, supra note 1, at 12. 

31 Td. at 113. 

32 An additional problem with Block’s approach to this situation is that he acts as if 
total happiness or total benefit to society is just the sum of all individual benefits. Some 
group benefit comes from living in a society which has a more just distribution of benefits, 
which occurs through affirmative action. See D. MAGUIRE, A NEW AMERICAN JUSTICE (1980). 
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nation in an agency is subtle, and cannot be clearly traced to an individ- 
ual. In a hiring situation, for example, where candidates for a teaching 
position are interviewed and voted upon by an entire department, if 
seven out of ten vote against a female candidate, it cannot be known who 
voted in that manner because they disliked women. Or if there is a 
screening committee which suggests no black candidates, even though 
qualified blacks had applied, how can all of those on the committee be 
penalized? 

It is likely that most contributors to this book would not be unduly 
concerned about the problem of relieving discrimination in the public 
sector, because they feel that there is no problem with discrimination in 
one of the major public sector arenas - academia. Of course, not all of 
academia is in the public sector, but for purposes of argumentation, the 
writers treat it as if it were. Walter Williams, in his essay, argues that in 
academia, where a person’s productivity can clearly be measured, blacks 
are not so discriminated against as they are purported to be in other areas 
of economic life. As evidence of this proposition, he cites a study of 
more than 300 colleges by the American Council on Education (ACE) 
which showed that without adjusting for qualification differences, the 
average white male faculty member earned $1,140 more than the average 
black male faculty member in the year 1972-73. Williams cites additional 
data which shows that when academic qualifications are held constant, 
i.e., when comparing black and white male academics that have written 
five or more publications, blacks earned $1,673 more than their white 
counterparts in the academic year 1972-73. Later in the chapter, Williams 
uses similar data to argue that in academia, affirmative action helps those 
who are most qualified and thus need the help least.34 

One danger with relying on this data is that it is unknown how rep- 
resentative the colleges surveyed were; although over 300 colleges were 
surveyed. Even if the data demonstrate that qualified black academics are 
not discriminated against in terms of salary, discrimination against them 
in hiring, promotion, and tenure decisions may exist. It may be the case 
that the few who have over five publications are well paid, but four out of 
every five blacks may be denied tenure. The contributors to this book 
would probably say that the percentage of blacks in academia as com- 
pared to the percentage of blacks in the population is irrelevant to the ex- 
istence of discrimination at universities. In fact, one of the central themes 
of the book is that a major problem with affirmative action policies is the 
presumption that, absent discrimination, the percentage of minorities in 
a given field should be the same as the percentage of minorities in the 
population.35 Some of the writers contend that there is no evidence that 
in the absence of discrimination, the various racial and sexual groupings 





33 DISCRIMINATION, supra note 1, at 84-85. 
34 Id. at 96. 
35 Id. at 16. 
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would be alike in their income, wealth, job selection, or any other 
economic or social variable. Therefore numerical inequalities such as 
wage disparities do not necessarily provide evidence of discrimination.%* 
While their basic contention as to the lack of evidence supporting the 
assumption of proportionate representation absent discrimination is true, 
an appropriate response is that this is the best possible presumption, ab- 
sent evidence to the contrary. We must presume either equality or ine- 
quality and operationally it makes more sense to presume equality. If we 
presume inequality, then it is very difficult to discuss discrimination be- 
cause every difference in treatment would be explained as a result of a 
productivity difference. It is only when we presume equality that we can 
recognize discrimination. 

Thomas Lowell attempts to present evidence contradicting this pre- 
sumption, arguing that group discrimination can be inferred from differ- 
ences in group ‘‘representation’’ only when the relevant characteristics 
of the groups are similar. And, he argues, this is not true.37 Cne such dif- 
ference among groups in the United States is median age. The national 
median age is 28, whereas the median age for blacks is 22. Since these 
figures include children who are not in the labor force, they are not very 
helpful, Lowell tells, and then goes on to say even when intergroup com- 
parisons are limited to members of the adult labor force, age differences 
are substantial.3* However, he fails to tell us what these substantial dif- 
ferences are so that we may decide for ourselves the significance of the 
age differential. 

Another difference cited by Lowell is location; blacks are located in 
the lower-income South to a greater extent than whites.*® This may be 
true, but most affirmative action policies account for this difference. In 
entry-level position hiring situations, for example, they do not usually 
compare the percentage of minorities in a given position to the percent- 
age of minorities in the population as a whole, but to the percentage of 
minorities in that standard metropolitan statistical area. The same would 
be true regarding promotional and pay rates. If an employee were alleg- 
ing that he was being paid a discriminatorily low wage, the inquiry 
would focus on pay rates of others performing the same job in the same 
area. Thus, Mr. Lowell has not proved that minority groups have distinct 
characteristics which lead to their disparate treatment. 


IV. 
At the end of the preface, the writers state the following: 





. at XVII. 
. at 41-42. 
. at 43. 

. at 44, 
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What is needed for intelligent public policy is careful analysis, a measured 
an dispassionate outlook, well-documented research, convincing evidence, 
and a willingness to see the world as it really is, and not only as we might 
like to see it.4° 


This is a worthy ideal, and unfortunately the book does not attain such a 
goal. However, the book is a powerful brief for the position that affirma- 
tive action is unnecessary, and even worse, is harmful to those very peo- 
ple it is designed to help. A more articulate statement of the market 
oriented approach to the problem of discrimination cannot be found. For 
that reason the book is worth reading. 





40 Jd. at XIX. 








OFF-THE-AIR EDUCATIONAL 
VIDEORECORDING AND FAIR USE: 
ACHIEVING A DELICATE BALANCE* 


ANCIL G. RAMEY** 


I. INTRODUCTION 


Technological advancements in information storage, retrieval, and 
reproduction have accelerated dramatically over the last decade. Not sur- 
prisingly, the increased accessibility and affordability of this new infor- 
mation technology ‘‘has been a Faustian boon to educators.’’! Photo- 
copying, electronic data processing, satellite communications, cable tele- 
vision, microcomputers, and videorecording have all enhanced the educ- 
ator’s ability to gain access to information quickly. This explosion in in- 
formation technology has, in synergistic fashion, created ‘‘a virtual rev- 
olution in educational philosophy.’’? New electronic tools of learning 
have, to a great extent, replaced the traditional textbook approach to ed- 
ucation.3 

A troublesome aspect of recent breakthroughs in information tech- 
nology, however, has been the increased potential for copyright infringe- 
ment.* As control over information acquisition has heightened for con- 





* A version of this article has been submitted to the Nathan Burkan Memorial Com- 


petition. 

** A.B.A., Marshall University, 1979; M.P.A.; J.D., West Virginia University, 1983. 
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1 Glover, Emerging International Copyright Law on Off-the-Air Home and Educa- 
tional Video-Recording, 28 BULL. CopyrIGHT Soc’y 475, 522 (1981) [hereinafter cited as In- 
ternational Copyright Laws]. See also Donnell, Fair Use by University Faculty Members 
Under the Copyright Revision Act of 1976, 16 Am. Bus. L.J. 17, 17 (1978) (Advances in 
reproduction technology have been ‘‘a tremendous boon to university instruction.’’). 

2 Comment, Education and the Copyright Law: Still an Open Issue, 46 FORDHAM L. 
REV. 91, 93 (1977). 

3 International Copyright Laws, supra note 1, at 522. 

4 See generally G. BUSH & R. DREYFUS, TECHNOLOGY AND CopyRiGHT (rev. ed. 1979); N. 
HENRY, COPYRIGHT—INFORMATION TECHNOLOGY—PUBLIC POLIcy (1975); Young, Copyright and 
the New Technologies—The Case of Library Photocopying, 28 CopyriGHT L. Symp. 51 (1982); 
Walker, Fair Use: The Adjustable Tool for Maintaining Copyright Equilibrium, 42 La. L. 
REV. 735 (1983); Samuels, Copyright Law and the New Communications Technologies, 25 
N.Y.L. Sco. L. REv. 905 (1980); Kurz, Addressing the Reprographic Revolution: Compen- 
sating Copyright Owners for Mass Infringement, 15 U. MICH. J.L. REF. 261 (1982). For the 
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sumers, control over its dissemination and distribution has diminished 
for producers. ‘‘At each stage in the history of copyright law, technolog- 
ical innovation has been a central problem to policy makers.’’5 The swift 
changes which are currently taking place, however, are shaking the law 
of copyright to its very foundations. A ‘‘new array of communication 
technology has given a global reach not only to authors, but to those who 
would appropriate their works.’’* Therefore, the present test for copy- 
right law is its flexibility to stand firm on the shifting sands of techno- 
logy, accommodating the interests of both producers and consumers. 
This article analyzes one aspect of the reprography revolution: edu- 
cational videorecording. Video technology has been praised for the pos- 
sibilities it offers to the education and research fields.’ ‘‘Broadcast tele- 
vision has established itself as a rich and varied resource for a wide range 
of teaching and learning experiences found in instructional, informa- 
tional and entertainment program forms.’’* Off-the-air videorecording of 
this educational resource facilitates its utilization in the pedagogical set- 
ting. The Register of Copyrights, however, has described this practice as 
‘fone of the most difficult and controversial issues remaining in copy- 
right revision.’’® As with other technological advancements in informa- 
tion reproduction, videorecording allows a consumer to copy a protected 
work without any direct compensation to the copyright owner, raising 
the spectre of copyright infringement. Because videorecording in an in- 
structional context is usually for noncommercial, educational purposes, 





specific problems facing the cable television industry, see M. HAMBURG, ALL ABOUT CABLE 
(1982); S. RivKiIn, A New GUIDE TO FEDERAL CABLE TELEVISION REGULATIONS (1978). For a 
discussion of the copyright implications surrounding communications satellites, see Perle, 
Is the Bird Pie in the Sky?—Communications Satellites and the Law, 27 BULL. COPYRIGHT 
Soc’y 325 (1980). 

5 Ladd, Home Recording and Reproduction of Protected Works, 68 A.B.A.J. 42, 42 
(1982). For an excellent discussion of copyright law and technological innovation, see Note, 
Toward a Unified Theory of Copyright Infringement for an Advanced Technological Era, 96 
Harv. L. REv. 450 (1982). 

6 International Copyright Laws, supra note 1, at 478. ; 

7 Ladd, Home Recording and Reproduction of Protected Works, 68 A.B.A.J. 42, 42 
(1982); Off-Air Taping for Educational Use: Hearings Before the Subcommittee on Courts, 
Civil Liberties, and the Administration of Justice, 96th Cong., 1st Sess. 61-92 (1979); 
Klaver, The Legal Problems of Video-Cassettes and Audio-Visual Discs, 23 BULL. COPYRIGHT 
Soc’y 152, 175-76 (1976); Reimer, Copyright Problems of the New Audiovisual Media, 5 
INT'L REv. INDUS. PROP. & COPYRIGHT L. 180, 191-93 (1971); Taylor, Off-the-Air Video Taping 
for Educational Purposes—Fair Use or Infringement?, 12 A.F. JAG L. REv. 90, 90 (1970). 

8 COPYRIGHT OFFICE, LIBRARY OF CONGRESS & FORD FOUNDATION, CON- 
FERENCE ON VIDEO RECORDING FOR EDUCATIONAL USES 21 (1977)(Statement by Ken 
Winslow). 

® Id. at 9 (Statement by Barbara Ringer). See also Zirkel, Copyright Law in Higher 
Education: Individuals, Institutions, and Innovations, 2 J. COLL. & UNIV. L. 342, 342-43 
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within education in general and within higher education in particular. The intersecting 
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however, issues involving the doctrine of fair use and the public’s inter- 
est in the free dissemination of information are raised. These conflicting 
forces surrounding educational videorecording create an uncomfortable 
environment of uncertainty, placing a definite chill on its use.1° Achiev- 
ing a delicate balance between the interest of producers and educators 
has proven difficult. This article explores some of the conflicting con- 
siderations in this seemingly insolvable struggle. 

Section II of this article focuses on the structure of the copyright sys- 
tem in order to provide a framework for addressing some of the issues 
raised by educational videorecording. Section III analyzes the most im- 
portant exception to the bundle of rights granted by the copyright statute: 
the doctrine of fair use. Section IV centers on the growing importance of 
the first amendment and public policy considerations in copyright law. 
Section V examines the judicial approach to the copyright implications 
of home videorecording. Section VI addresses the specific issue of educa- 
tional videorecording, and the applicability of the fair use doctrine. Fin- 
ally, Section VII investigates several of the proposed solutions to the 
videorecording dilemma. 


Il. THE COPYRIGHT SYSTEM 


A. CONSTITUTIONAL BASIS 


The United States Constitution gives Congress the power ‘‘[t]o pro- 
mote the Progress of Science and useful Arts, by securing for limited 
Times to Authors and Inventors the exclusive Right to their respective 
Writings and Discoveries . . . .’’11 The primary goal of this constitutional 
provision is the promotion of the development and dissemination of 
knowledge and ‘ideas.1? Pursuant to this constitutional provision, Con- 
gress has enacted both the patent’? and copyright laws.'* The limited 
monopoly granted, which enhances economic incentives to encourage 
creativity and productivity, is clearly subordinate to the central purpose 





10 As regards off-air taping of television programs, universities have become 
fearful of copyright interests. Even though Congress has made very clear its intent 
to apply the fair use provision to off-air taping, some universities and their media 
consortia have stopped all off-air taping not cleared by prior permission from the 
copyright holders. Rather than asking themselves whether they have diminished 
their educational and critical functions, they seem to have quickly surrendered to 
the most restrictive of the commercial viewpoints, apparently thinking that stay- 
ing out of court takes precedence over the risks inherent in the exercise of First 
Amendment and fair use rights of free inquiry. 
Lawrence, Copyright Law, Fair Use, and the Academy: An Introduction, FAIR USE AND FREE 
INQUIRY: COPYRIGHT LAW AND THE NEW MEDIA 15 (J. Lawrence & B. Timberg eds. 1980) (foot- 
notes omitted). 
11 U.S. Const. art. 1, § 8, cl. 8. 
12 See 1 M. NIMMER, NIMMER ON CopyRIGHT § 1.03[A] (1982). 
13 35 U.S.C. §§ 1-376 (1976 & Supp. IV 1980). 
14 17 U.S.C. §§ 101-810 (Supp. V 1981). 
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of encouraging the propagation of ideas, scholarship, learning, and en- 
lightenment. While this dual function of copyright law has been de- 
scribed as an incentive/access dichotomy,‘ the rights granted creators of 
copyrightable works as ‘‘incentive’’ are structurally inferior in the Copy- 
right Clause to the interest of the public in gaining ‘‘access’’ to those 
works. The United States Supreme Court in Mazer v. Stein,'® stated the 
purpose of copyright as follows: ‘‘The economic philosophy behind the 
clause empowering Congress to grant patents and copyrights is the con- 
viction that encouragement of individual! effort by personal gain is the 
best way to advance public welfare through the talents of authors and in- 
ventors in ‘Science and useful Arts.’”’ 


B. STATUTORY FULFILLMENT 


Section 1061” of the Copyright Act enumerates the ‘‘exclusive 
rights’ granted copyright owners. It provides that, subject to certain ex- 
press exemptions, copyright owners have the exclusive right, 


(1) to reproduce the copyrighted work in copies or phonorecords; 

(2) to prepare derivative works based upon the copyrighted work; 

(3) to distribute copies or phonorecords of the copyrighted work to the 
public by sale or other transfer of ownership, or by rental, lease, or 
lending; 

(4) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and motion pictures and other audiovisual works, to 
perform the copyrighted work publicly; and 

(5) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and pictorial, graphic, or sculptural works, including 
the individual images of a motion picture or other audiovisual work, 
to display the copyrighted work publicly. 


The Copyright Act attempts to protect the author from the copying of his 
or her labors without permission or compensation through the grant of 
these exclusive rights. The ‘‘exclusive rights’’ language in both the con- 
stitutional empowering clause and in section 106 of the Copyright Act, 
however, is far from absolute. The property rights granted to the owners 
of copyright are subject to a myriad of congressional exemptions’® and to 
the judicially developed, and legislatively codified, doctrine of fair use. 





15 See generally Universal City Studios, Inc. v. Sony Corp. of America, 659 F.2d 963, 
965 (9th Cir. 1981), cert. granted, 102 S. Ct. 2926 (1982). 

16 347 U.S. 201, 219 (1954). 

17 17 U.S.C. § 106 (Supp. V 1981). 

18 The bulk of these congressional limitations on the ‘‘exclusive rights’’ of copyright 
holders are contained in 17 U.S.C. §§ 107-118 (Supp. V 1981). 
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Il. THE FAIR USE DOCTRINE 


A. GENESIS OF THE FAIR USE DOCTRINE 


In Sayre v. Moore,’® a 1785 British copyright case, Lord Mansfield 
stated: 


We must take guard against two extremes equally prejudicial; the one, that 
men of ability, who have employed their time for the service of the commun- 
ity, may not be deprived of the just merits, and reward of their ingenuity and 
labor; the other, that the world may not be deprived of improvement, nor the 
progress of arts retarded. 


Almost two hundred years after Lord Mansfield’s discussion of the dif- 
ficulty in reconciling these two extremes, incentive to the author on one 
hand and access to the public on the other, copyright law is still em- 
broiled in this fundamental struggle. The doctrine of ‘‘fair use’’ is the 
focal point where the dual goals of incentive and access collide. Not sur- 
prisingly, the issue of what is fair use has been described as ‘‘the most 
troublesome in the whole law of copyright.’’2° 

Fair use has been defined as ‘‘a privilege in others than the owner of 
the copyright to use the copyrighted material in a reasonable manner 
without his consent, notwithstanding the monopoly granted to the owner 
by the copyright.’’21 To serve the fundamental constitutional purpose of 


promoting the development of the arts and sciences, ‘‘courts in passing 
upon particular claims of infringement must occasionally subordinate 
the copyright holder’s interest in a maximum financial return to the 
greater public interest in the development of art, science and 
industry.’’2? It is a flexible ‘‘rule of reason’’ which allows courts to 
balance these competing interests on a case-by-case basis.?3 





19 1 East 361, 102 Eng. Rep. 139 n. 140 (K.B. 1785). 

20 Dellar v. Samuel Goldwyn, Inc., 104 F.2d 661, 662 (2d Cir. 1939). 

21 Rosemont Enterprises, Inc. v. Random House, Inc., 366 F.2d 303, 306 (2d Cir. 
1966), cert. denied, 385 U.S. 1009 (1967), quoting H. BALL, THE Law Or CopyriGHT AND 
LITERARY PROPERTY 260 (1944). Fair use has also been described as ‘‘a reasonable portion of a 
copyrighted work [which] may be reproduced without permission when necessary for a 
legitimate purpose which is not competitive with the copyright owner’s market for his 
work.’’ COPYRIGHT OFFICE, COPYRIGHT LAW REVISION: REPORT OF THE REGISTER OF COPYRIGHTS 
ON THE GENERAL REVISION OF THE U.S. CopyRiIGHT LAw 24 (1961). 

22 Berlin v. E.C. Publications, Inc., 329 F.2d 541, 544 (2d Cir. 1964). 

23 Universal City Studios, Inc. v. Sony Corp. of America, 480 F. Supp. 429, 447 (C.D. 
Calif. 1979), rev’d, 659 F.2d 963 (9th Cir. 1981), cert. granted, 102 S. Ct. 2926 (1982); 
Meeropol v. Nizer, 560 F.2d 1061, 1068 (2d Cir. 1977); Tennessee Fabricating Co. v. 
Moultrie Mfg. Co., 421 F.2d 279, 283 (5th Cir.), cert. denied, 398 U.S. 978 (1970); Keep 
Thomson Governor Committee v. Citizens for Gallen Committee, 457 F. Supp. 957, 960 
(D.N.H. 1978). 
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In the early copyright cases, courts did not use the term ‘‘fair use’’ to 
describe the right to quote portions of a work for the purpose of criticism 
or review.?4 It was not until 1802, in Cary v. Kearsley,25 when Lord Ellen- 
borough, in addressing the issue of copyright infringement in a case in 
which part of an author’s work was found in another work, phrased the 
issue as, ‘‘Was the matter so taken used fairly . . . with a view of compil- 
ing a useful book. . . ?’’ In 1839, in Lewis v. Fullarton,?® a court for the 
first time used the phrase ‘‘fair use’’ to describe the noninfringing copy- 
ing of another’s work. 

Folsom v. Marsh?’ is generally considered to be the earliest discus- 
sion and the origin of the fair use doctrine in the United States. Justice 
Story, although concluding that the copying involved constituted an in- 
fringement, spoke of ‘‘justifiable use’’ and ‘‘fair and reasonable 
criticism.’’2* Later, in Lawrence v. Dana,?° an American court for the first 
time used the term ‘‘fair use’’° in analyzing copying which would other- 
wise constitute an infringement. 


B. 'THE TROUBLESOMENESS OF THE FAIR USE DOCTRINE 


The complexities of the conflicting policies which merge in fair use 
cases have disquieted both courts and commentators. Justice Story in 
Folsom described the issue before him as ‘‘intricate and embarrassing.’’31 
Justice Clifford in Lawrence characterized the question as one of ‘‘great 
difficulty.’’? Indeed, copyright law in general has been viewed by many 
with a jaundiced eye. Samuel Clemens commented, ‘‘Only one thing is 
impossible for God: to find any sense in any copyright law on the 
planet.’’?3 Justice Jackson, quoting from Shakespeare’s MacBeth, com- 
plained, ‘‘Confusion now hath made his masterpiece . . . .’’34 Justice For- 
tas, dissenting in Fortnightly Corp. v. United Television, Inc.,35 involv- 
ing the application of copyright law to cable television, said, ‘‘[T]his case 
calls not for the judgment of Solomon but for the dexterity of Houdini.’’5¢ 
Commentators have described the doctrine of fair use as ‘‘obscure’’?” and 





24 See H. TSENG, NEW CopyRIGHT U.S.A.: A GUIDE FOR TEACHERS AND LIBRARIANS 129 
(1979). 
25 4 Esp. 168, 170 Eng. Rep. 679, 680 (N.P. 1802). 
26 2 Beav. 6, 48 Eng. Rep. 1080, 1081 (Rolls Ct. 1839). 
9 F. Cas. 342 (C.C.D. Mass. 1841). 
9 F. Cas. at 344. 
15 F. Cas. 26 (C.C.D. Mass. 1869). 
15 F. Cas at 60. 
9 F. Cas. at 344. 
15 F. Cas. at 60. 
A. PAINE, MARK TWAIN’S NOTEBOOK 381 (1935). 
Rice v. Rice, 336 U.S. 674, 676 (1947). 
392 U.S. 390 (1968). 
392 U.S. at 402 
3 M. NIMMER, NIMMER ON CopyRIGHT § 13.05 (1982). 
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as ‘‘elud[{ing] precise definition.’’?* This is true because copyright law in 
general and the fair use doctrine in particular necessarily involve the del- 
icate balancing of the competing interests of consumers and producers of 
intellectual property. Additionally, due to the myriad of factual situa- 
tions in which the question of fair use can arise, ‘‘[iJt cannot be deter- 
mined by resort to any arbitrary rules or fixed criteria.’’39 


C. LEGISLATIVE CODIFICATION OF THE FAIR USE DOCTRINE 


In Williams & Wilkins Co. v. United States,*° the court identified 
four factors for determining whether a particular use is fair.41 These same 
four factors were codified almost verbatim in the 1976 Copyright Act. 
Section 10742 of the Act provides: 


Notwithstanding the provisions of section 106, the fair use of a copyrighted 
work, including such use by reproduction in copies or phonorecords or by 
any other means specified by that section, for purposes such as criticism, 
comment, news reporting, teaching (including multiple copies for class- 
room use), scholarship, or research, is not an infringement of copyright. In 
determining whether the use made of a work in any particular case is a fair 
use the factors to be considered shall include— 

(1) the purpose and character of the use, including whether such use is 
of a commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value of the 
copyrighted work. 


The legislative history of section 107 makes clear that ‘‘the endless var- 
iety of circumstances that can rise in particular cases precludes the form- 
ulation of exact rules in the statute.’’42 The statute does not indicate that 
any of the four factors should be given proportionately more weight, nor 
does it attempt to define more precisely the scope of each.*4 


D. TECHNOLOGICAL CHANGE AND FAIR USE 


In Twentieth Century Music Corp. v. Aiken,*® the Supreme Court 
recognized, ‘‘When technological change has rendered its literal terms 
ambiguous, the Copyright Act must be construed in light of [its] basic 





38 REPORT OF THE REGISTER OF COPYRIGHTS ON THE GENERAL REVISION OF THE UNITED 
STATES COPYRIGHT LAW IN 2 STUDIES IN COPYRIGHT 1198, 1224 (1963). 
39 Meeropol v. Nizer, 560 F.2d 1061, 1068 (2d Cir. 1977). 


40 487 F.2d 1345 (Ct. Cl. 1973), aff'd by an equally divided Court, 420 U.S. 376 
(1975). 


41 487 F.2d at 1352. 

42 17 U.S.C. § 107 (Supp. IV 1980). 

43 H.R. Rep. No. 94-1476, 94th Cong., 2d Sess. 66 (1976). 

44 See 3 M. NIMMER, NIMMER ON CopyriGHT § 13.05[A] (1982). 
45 422 U.S. 151, 156 (1974). 
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purpose.’’ The legislative history of section 107 also acknowledges the 
interrelationship between technological change and the needed flexibil- 
ity the fair use doctrine supplies: ‘‘[T]here is no disposition to freeze the 
doctrine in the statute, especially during a period of rapid technological 
change.’’46 Additionally, it is important to note that the legislative his- 
tory indicates the Congress ‘‘endorse[d] the purpose and general scope of 
the judicial doctrine of fair use.’’*” Although this approach implicitly 
recognizes the organic nature of the fair use doctrine, it does little to clar- 
ify its scope: 


Unfortunately the new act’s hope for fair use clarity was ill-fated. Indeed, it 
appeared doomed from the start, simply because the judicial fair use doc- 
trine was not amenable to mere restatement. Close examination of the his- 
tory of the fair use exception finds that courts had not developed a coherent 
theory of fair use.*® 


Although the legislative history surrounding section 107 makes clear 
that the four factors given are not an exhaustive enumeration,*® since sec- 
tion 107 became effective in 1978, courts have relied heavily on them and 
have tended to limit their treatment of the fair use defense accordingly.5° 
Rather than utilizing the section 107 factors as merely illustrative, courts 
have tended to view them as determinative. This approach is clearly an 
unintended consequence of legislative codification. Paradoxically, Con- 


gress attempted to define what it recognized as an undefinable concept, 
and yet ignored the chilling effect its efforts were certain to have on the 
further development of the doctrine. 


E. ADDITIONAL FAIR USE CRITERIA 


As the fair use doctrine has developed over the years, courts have 
utilized many different criteria for determining when a use is fair.51 Be- 
cause fair use is a factual question,5? many of these criteria were created 





46 H.R. Rep. No. 94-1476, 94th Cong., 2d Sess. 66 (1976). 

47 Id. 

48 Hayes, Classroom ‘‘Fair Use’’: A Reevaluation, 26 BULL. CopyRIGHT Soc’y 101, 101 
(1978). 

49 H.R. Rep. No. 94-1476, 94th Cong., 2d Sess. 66 (1976): ‘‘Section 107 is intended to 
restate the present judicial doctrine of fair use, not to change, narrow, or enlarge it in any 
way.” 

50 See, e.g., Universal City Studios, Inc. v. Sony Corp. of America, 659 F.2d 963 (9th 
Cir. 1981). 

51 See Annot., 23 A.L.R. 3d 139 (1969). 

52 See Eisenschiml v. Fawcett Publications, Inc., 246 F.2d 598 (7th Cir. 1957); 
Mathews Conveyer Co. v. Palmer-Bee Co., 135 F.2d 73 (6th Cir. 1943); Holdredge v. Knight 
Publishing Co., 214 F. Supp. 921 (C.D. Cal. 1963); New York Tribune Inc. v. Otis & Co., 39 
F. Supp. 67 (S.D.N.Y. 1941). But see Time, Inc. v. Bernard Geis Associates, 293 F. Supp. 
130 (S.D.N.Y. 1968); Mura v. Columbia Broadcasting System, Inc., 245 F. Supp. 587 
(S.D.N.Y. 1965); American Institute of Architects v. Fenichel, 41 F. Supp. 146 (S.D.N.Y. 
1941). 
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in direct response to the factual issues before the particular court. The re- 
cent trend, however, has been to attempt to frame the factual issues to fit 
the four factors found in section 107. To a certain extent, this approach 
is understandable. If the fair use doctrine was amenable to precise defini- 
tion, it would obviously facilitate its application by courts and its argu- 
ment by litigants. This methodology, however, stands the fair use doc- 
trine on its head. Its very survival depends upon its ability to adapt to 
changing technology and factual situations. If courts continue to confine 
their analysis of fair use to the section 107 factors, that needed flexibility 
and adaptability will continue to be conspicuously absent. 


1. Policies and Purposes of Copyright 


One important factor that is not contained in section 107 is the 
general policies and purposes underlying the law of copyright. Although 
fair use attempts to provide a mechanism for the delicate balancing be- 
tween incentive and access, that purpose is not explicitly stated in sec- 
tion 107. ‘‘{U]nder the copyright laws, an author’s right to control and re- 
ceive compensation for his work has always been tempered by the recog- 
nition that ‘private motivation must ultimately serve the cause of pro- 
moting broad public availability of literature, music, and the other 
arts.’’’53 The failure to codify this important consideration does not dim- 
inish its relevance to any fair use analysis. 


2. Good Faith 


Although, as a general rule, lack of intention to infringe is no 
defense,*4 courts have occasionally noted that good faith may have a 
bearing upon the question of fair use.55 While the intention of a copier is 
clearly not dispositive, it would appear to be an important plus factor in 
certain cases. The Copyright Act makes several references to intention re- 
garding the award of damages.5* Although a court may increase the 
award of statutory damages under the Act, which are ordinarily limited to 
not less than $250 or more than $10,000 for each infringement,’ to 
$50,000 if it finds ‘‘that infringement was committed willfully,’’5* it may 
reduce the award of statutory damages to $100 if it finds that ‘‘such in- 
fringer was not aware and had no reason to believe that his or her acts 





53 International Copyright Laws, supra note 1, at 478, citing, Twentieth Century 
Music Corp. v. Aiken, 422 U.S. 151, 156 (1975). 

54 See, e.g., Wihtol v. Crow, 309 F.2d 777 (8th Cir. 1962); Toksvig v. Bruce 
Publishing Co., 181 F.2d 664 (7th Cir. 1950); Lawrence v. Dana, 15 F. Cas. 26 (C.C.D. Mass. 
1869). 

55 See, e.g., Broadway Music Corp. v. F-R Pub. Corp., 31 F. Supp. 817 (S.D.N.Y. 
1940). 

56 17 U.S.C. § 504 (Supp. IV 1980). 

587 17 U.S.C. § 504(c)(1) (Supp. IV 1980). 

88 17 U.S.C. § 504(c)(2) (Supp. IV 1980). 
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constituted an infringement of copyright.’’5* Additionally, the statute 
provides that statutory damages must be remitted ‘‘where an infringer be- 
lieved and had reasonable grounds for believing that his or her use of the 
copyrighted work was a fair use under section 107.’’®° This exemption, 
however, is limited to (1) employees or agents of nonprofit educational 
institutions, libraries, or archives, or these entities themselves, ‘‘which in- 
fringed by reproducing the work in copies or phonorecords;’’*: and (2) 
persons who or public broadcasting organizations which infringe ‘‘by 
performing a published nondramatic literary work or by reproducing a 
transmission program embodying a performance of such a work.’’® 


3. Avoidance of Independent Effort 


An additional factor that has arisen frequently, although not ex- 
pressly contained in section 107, is the appropriation of another’s re- 
search, skill or labor in order to avoid independent effort. In Toksvig v. 
Bruce Publishing Co. ,** the plaintiff had written a biography of Hans 
Christian Andersen based solely upon Danish sources. The defendant, 
who could not read Danish, copied twenty-four passages from the plain- 
tiff’s book in her novel based upon the life of Andersen. The court placed 
a great deal of emphasis in its analysis on the fact that the copying en- 
abled the defendant ‘‘to finish her book in less than one-third the time 
that it took plaintiff,’’®® and found an infringement. Similarly, in 
Addison-Wesley Publishing Co. v. Brown,®* the court found an infringe- 
ment where the defendants published a student manual containing the 
solutions to problems in plaintiff's college physics textbooks. The court 
stressed the fact that the defendants’ work had no independent signific- 
ance apart from the plaintiffs’ work.*” The essence of the plaintiffs’ work, 
its presentation and organization, had been copied verbatim by the de- 
fendants, who avoided the labor, skill, and expense involved in inde- 
pendently developing their own physics textbook. 


4. Acknowledgment 


Just as lack of intention to infringe is no defense, similarly, acknow- 
ledgment of source generally does not relieve an infringer from 





Id. 
Id. 
17 U.S.C. § 504(c)(2)(i) (Supp. IV 1980). 
17 U.S.C. § 504(c)(2){ii) (Supp. IV 1980). 
63See, e.g., Tennessee Fabricating Co. v. Moultrie Mfg. Co., 421 F.2d 279 (5th Cir. 
1970); Jeweler’s Circular Pub. Co. v. Keystone Pub. Co., 281 F 83 (2d Cir. 1922); Hartford 
Printing Co. v. Hartford Directory & Pub. Co., 146 F. 322 (D. Conn. 1906). 
64 181 F.2d 664 (7th Cir. 1950). 
65 181 F.2d at 667. 
66 223 F. Supp. 219 (E.D.N.Y. 1963). 
87 223 F. Supp. at 226-27. 
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liability.6* In Toksvig, the defendant’s uncontroverted acknowledgment 
of the plaintiff’s work as a source was not persuasive. Likewise, in Henry 
Holt & Co. v. Liggett & Myers Tobacco Co.,** where a cigarette manu- 
facturer used three sentences from a scientific book on the human voice 
in a pamphlet entitled Some Facts About Cigarettes, the fact that it ac- 
knowledged the source of the information did not preclude a finding of 
infringement.”° As with the question of intent, however, acknowledg- 
ment is another plus factor in a defendant’s favor if it is present.” 


5. Implied Consent 


A final fair use factor that is also not mentioned in section 107 is the 
utilization of copyrighted material for its intended purpose. In American 
Institue of Architects v. Fenichel,’2 the defendant had made six copies of 
a form contained in a form book prepared by the architects’ institute. The 
court held this copying to be a fair use, declaring that by putting the book 
of forms on the market, and by stating on the cover of the form book that 
the forms were ‘‘intended for use in actual practice,’’’? the institute im- 
pliec the right to their private use. This exception to what would other- 
wise be an infringing activity is extremely narrow, otherwise the excep- 
tion would consume the rule. In certain situations, however, implied 
consent might be an important consideration. 

While the factors just discussed are certainly not exhaustive in their 
portrayal of other factors not mentioned in section 107, they serve to illu- 
strate the organic nature of the fair use doctrine. Although many of these 
factors may be inapplicable to educaticnal videorecording, they demon- 
strate the necessity of the development of new criteria to address chang- 
ing technology and factual circumstances. Just as these additional factors 
cannot be determinative of the issue of whether educational videorecord- 
ing is a fair use, so too the four factors enumerated in section 107 cannot 
be determinative. 


F. FAIR USE AND EDUCATIONAL USE 


Illustrative of the limited value of the section 107 factors is their rela- 
tionship to educational fair use. Section 107 provides that ‘‘criticism, 
comment, news reporting, teaching . . . scholarship, or research’’’* are 
the types of activities which are noninfringing. Additionally, in relation- 





68 See, e.g., Harper & Row, Publishers v. Nation Enterprises, 557 F. Supp. 1067 
(S.D.N.Y. 1983); Chicago Record-Herald Co. v. Tribune Ass’n, 275 F. 797 (7th Cir. 1921); 
Inter-City Press, Inc. v. Siegfried, 172 F. Supp. 37 (D. Mo. 1958). 

6° 23 F. Supp. 302 (E.D. Pa. 1938). 

23 F. Supp. at 304. 

See, e.g., Karll v. Curtis Pub. Co., 39 F. Supp. 836 (E.D. Wis. 1941). 
41 F. Supp. 146 (S.D.N.Y. 1941). 

41 F. Supp. at 147. 

17 U.S.C. § 107 (Supp. V 1981). 
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ship to the first factor, the purpose and character of the use, section 107 
provides, ‘‘whether such use is of a commercial nature or is for nonprofit 
educational purposes’’’> is an important factor in determining whether a 
particular use of a copyrighted work is an infringement. In practice, how- 
ever, merely because a given use of a copyrighted work is of a noncom- 
mercial educational nature does not necessitate a finding of fair use. 

For example, in Wihtol v. Crow,’¢ the head of a high school vocal de- 
partment used the plaintiff’s copyrighted song as the basis of a choir ar- 
rangement he reproduced and distributed to his students. Despite this 
noncommercial educational use of the plaintiff's work, the teacher was 
held to have infringed the copyrighted work.’” In Marcus v. Rowley,’® 
the copyright owner of a cake decorating booklet brought an infringe- 
ment action against a public school teacher who had prepared a ‘‘learn- 
ing activity package’’ including some of the material found in the booklet 
for her students. It was uncontroverted that the defendant’s use of the 
plaintiff’s work was for a nonprofit educational purpose.”7? However, as 
the court stated, ‘‘a finding of a nonprofit educational purpose does not 
automatically compel a finding of fair use.’’®° Therefore, the court held 
that the defendant’s activities constituted an infringement. 


IV. THE FIRST AMENDMENT AND PUBLIC 
POLICY CONSIDERATIONS 


A. THE FIRST AMENDMENT AND COPYRIGHT LAW 


The first amendment states, ‘‘Congress shall make no law . . . abridg- 
ing the freedom of speech, or of the press.’’*t Obviously, copyright law 
abridges the freedom of speech and press to a certain extent by penalizing 
expressions which consist of the unauthorized use of copyrighted mat- 
erial.*2 Copyright protection, however, is limited by two important con- 
siderations. First, copyright protection extends only to the ‘‘expression’”’ 





Id. 

309 F.2d 777 (8th Cir. 1963). 

Id. at 780-81. 

695 F.2d 1171 (9th Cir. 1983). 

Id. at 1175. 

Id., citing MacMillan v. King, 223 F. 862 (D. Mass. 1924) (where a private tutor 
who prepared a typewritten outline which mirrored the organization of the plaintiff's 
economics textbook was held to have infringed plaintiff’s copyright despite his educational 
purpose). 

81 U.S. Const. amend. I. 

82 For discussions of the potential copyright-first amendment conflict, see Rosenfield, 
The Constitutional Dimension of ‘‘Fair Use’’ in Copyright Law, 50 NOTRE DAME Law. 790 
(1975) [hereinafter cited as Constitutional Dimension]; Sobel, Copyright and the First 
Amendment: A Gathering Storm?, 19 AscAP CopyRIGHT L. Symp. 43 (1971); Nimmer, 
Copyright vs. The First Amendment, 17 BULL. CopyRIGHT Soc'y 255 (1970); Nimmer, Does 
Copyright Abridge the First Amendment Guarantees of Free Speech and Press?, 17 
U.C.L.A. L. REV. 1180 (1970). 
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of an idea, and not to the ‘‘idea’’ itself. Second, the application of the 
doctrine of fair use limits the scope of copyright protection to avoid 
direct conflict with the first amendment. 


1. The Idea/Expression Dichotomy and the First Amendment 


In Baker v. Selden,*? the leading American case on the idea/expres- 
sion dichotomy, the plaintiff had published a book on an accounting sys- 
tem which utilized forms permitting the presentation of the entire opera- 
tion of a business over a day or week or month on a single page or on fac- 
ing pages. Later, the defendant published a book with similar forms. The 
plaintiff contended that the copyright on his book extended to the idea it 
explained, giving him the exclusive right to use the bookkeeping system 
along with the forms required for the implementation of that system. 

The United States Supreme Court rejected this contention, stating, 
‘‘where the art it teaches cannot be used without employing the methods 
and diagrams used to illustrate the book, or such as are similar to them, 
such methods and diagrams are to be considered as necessary incidents 
to the art, and given therewith to the public.’’*4 In other words, although 
the explanation of the accounting system was copyrightable, the system 
itself, including the forms, was not copyrightable. 

Although the doctrine of Baker v. Selden has been criticized,*5 its 
continued vitality has been ensured by its codification into the copyright 
statute.** The statute provides that ‘‘[i]Jn no case does copyright protec- 
tion .. . extend to any idea, procedure, process, system, method of opera- 
tion, concept, principle, or discovery. . . .’’®” 

By limiting the scope of protection under the copyright law to the ex- 
pression of an idea, the Baker v. Selden doctrine averts direct conflict 
with the core of the first amendment—the free dissemination and unin- 
hibited interchange of ideas.*® The monopoly granted copyright holders, 
unlike the monopoly granted patent holders, does not extend to the ex- 
clusive ‘‘use’’ of their works. The copyright system is not structured, as 
the patent system is structured, to determine the ‘‘novelty’’ of a particu- 
lar work.®* ‘‘Copyright protection subsists . . . in original works of au- 
thorship fixed in any tangible medium of expression. . . .’’°° Patent pro- 
tecticn extends to ‘‘[w]hoever invents or discovers any new and useful 





83 101 U.S. 99 (1880). 

84 Id. at 103. 

85 1M. NIMMER, NIMMER ON CopyRIGHT § 2.18[C] (1982); see also Hopkins, Ideas, Their 
Time Has Come: An Argument and A Proposal for Copyrighting Ideas, 46 ALB. L. REV. 
443(1982). 

8 17 U.S.C. § 102(b) (Supp. V. 1981). 

87 Id. 

88 See 1 M. NIMMER, NIMMER ON CopyRIGHT § 1.10[B][2] (1982). 

89 See Baker v. Seldin, 101 U.S. at 102-03. 

90 17 U.S.C. § 102(a) (Supp. V. 1981) (emphasis added). 
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process, machine, manufacture, or composition of matter, or any new 
and useful improvement thereof. . . .’’°1 Although copyright does not re- 
quire comparison with the existing state of the art, that comparison is es- 
sential to the granting of a valid patent.®? Therefore, as long as an author 
does not track the expression of another copyrighted work and only util- 
izes the idea it communicates, no infringement will occur. 


2. The Fair Use Doctrine and the First Amendment 


The second limitation on the scope of protection granted copyright 
holders is the doctrine of fair use. In Keep Thompson Governor Commit- 
tee v. Citizens for Gallen Committee,%* the court stated that ‘‘[c]onflicts 
between interests protected by the First Amendment and the copyright 
laws can be resolved by application of the fair use doctrine.’’ Utilizing 
the same rationale, several other courts have rejected attempts to use the 
first amendment as a defense to a charge of copyright infringement.®* By 
equating the application of the fair use doctrine with first amendment 
analysis, courts have avoided confronting the additional issues which the 
application of first amendment principles to copyright cases would raise. 

It has been suggested that both the idea/expression dichotomy and 
the fair use doctrine are insufficient to deal with all of the concerns raised 
by the first amendment.*5 One commentator has noted, ‘‘Notwithstan- 
ding the traditional restrictive view of fair use, . . . fair use . . . has con- 


stitutional protection both directly and under the penumbra of the first 
and ninth amendments. This constitutional dimension protects the right 
of reasonable access to our cultural, educational, scientific, historical, 
technical and intellectual knowledge.’’°* The Supreme Court has con- 
tinued to recognize rights of ‘‘access’’ in various contexts.” It seems in- 
evitable that first amendment principles and policies will gain explicit 
recognition in the context of copyright cases. 





91 35 U.S.C. § 101 (1976) (emphasis added). 

92 See 35 U.S.C. § 103 (1976). 

93 457 F. Supp. 957, 960 (D.N.H. 1978). See also Wainwright Securities Corp. v. Wall 
Street Transcript Corp., 558 F.2d 91 (2d Cir. 1977), cert. denied, 434 U.S. 1014 (1978). 

94 See, e.g., Metro-Goldwyn-Mayer, Inc. v. Showcase Atlanta Cooperative Produc- 
tions, Inc., 479 F. Supp. 351 (N.D. Ga. 1979); Robert Stigwood Group Ltd. v. O’Reilly, 346 
F. Supp. 376 (D. Conn. 1972); Walt Disney Productions v. The Air Pirates, 345 F. Supp. 108 
(N.D. Cal. 1972); Marvin Worth Productions v. Superior Films Corp., 319 F. Supp. 1269 
(S.D.N.Y. 1970). 

95 See generally Constitutional Dimension, supra note 82. 

96 Td. at 791. 

97 See, e.g., Procunier v. Martinez, 416 U.S. 396 (1974) (right of addressees of letters 
to read them without censorship); Kleindienst v. Mandel, 408 U.S. 753 (1972) (right to 
receive information and ideas); Cruz v. Beto, 405 U.S. 319 (1972) (right of access to certain 
religious publications); California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508 
(1972) (right of access to the courts); Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969) 
(right of access to social, political, aesthetic, moral and other ideas and experiences); 
Stanley v. Georgia, 394 U.S. 557 (1969) (right to receive printed matter). 
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B. THE PUBLIC INTEREST IN THE FREE DISSEMINATION OF INFORMATION 


Related to first amendment considerations in the copyright context is 
the doctrine of public interest in the free dissemination of information. 
In Rosemont Enterprises, Inc. v. Random House, Inc.,°* Howard Hughes 
was the subject of a biography commissioned by Random House. 
Obsessed with his privacy, Hughes formed Rosemont to ostensibly 
prepare an ‘‘authorized’’ biography. Through Rosemont, Hughes 
obtained copyright assignments from Look magazine for extensive ar- 
ticles about him which had appeared in Look, and immediately brought 
an action against Random House seeking a preliminary injunction 
against the use of those articles in its biography.1°° 

The Second Circuit reversed the district court’s award of injunctive 
relief, primarily on the ground that Random House’s writer was free to 
draw upon the Look articles like any other source of factual reports of 
Hughes’s life.1°1 This position conforms with the distinction between 
idea and expression. Facts, as such, are not within the scope of copyright 
protection. As long as the writer for Random House did not track the ex- 
pression contained in the Look articles, he could certainly use the factual 
events reported, which are the ‘‘ideas’’ of those articles. 

The majority opinion by Judge Moore stated, ‘‘By this preliminary 
injunction the public is being deprived of an opportunity to become ac- 
quainted with the life of a person endowed with extraordinary talents... . 


Everyone will agree that at some point the public interest in obtaining in- 
formation becomes dominant over the individual’s desire for privacy.’’1°2 
A concurring opinion by Judge Lombard was even more explicit in its 
public interest/first amendment reasoning. In an opinion joined by Judge 
Hays, he stated: 


The spirit of the First Amendment applies to the copyright laws at least to 
the extent that the courts should not tolerate any attempted interference 
with the public’s right to be informed regarding matters of general interest 
when anyone seeks to use the copyright statute to protect interests of quite a 
different nature. 


This combination of first amendment and public policy analysis in Rose- 
mont was to be combined two years later with the doctrine of fair use to 





98 This factor is mentioned quite often. See, e.g., Rosemont Enterprises, Inc. v. Ran- 
dom House, Inc., 366 F.2d 303 (2d Cir. 1966), cert. denied, 385 U.S. 1009 (1967); Marvin 
Worth Productions v. Superior Films Corp., 319 F. Svpp. 1269 (S.D.N.Y. 1970); Time, Inc. 
v. Bernard Geis Associates, 293 F. Supp. 130 (S.D.N.Y. 1968). 

99 366 F.2d 303 (2d Cir. 1966). 

Id. at 305. 
Id. at 309-11. 
Id. at 309. 
Id. at 311. 
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form a unique hybrid approach in Time, Inc. v. Bernard Geis 
Associates. 

The Geis case sprang out of the Zapruder film of President 
Kennedy’s assassination, which was sold to Time. Thompson, an 
employee of Time, was an outspoken critic of the Warren Commission’s 
conclusions on the assassination. While working for Time, Thompson 
surreptitiously made copies of the Zapruder film in Time’s possession 
after being denied permission to use the pictures. He incorporated char- 
coal sketches made from his photographic copies of the Zapruder film in- 
to a book published by Geis.1°5 

Despite the author’s conduct, and placated somewhat by Geis’ offer 
to turn over its profits from the Thompson book to Time, !°6 the court held 
that defendants’ use of the Zapruder film was a fair use. It stated, ‘“‘There 
is a public interest in having the fullest information available on the 
murder of President Kennedy. Thompson did serious work on the subject 
and has a theory entitled to public consideration.’’° It is clear that the 
public interest and first amendment policies raised in Geis when chan- 
nelled through the doctrine of fair use were necessary to tip the scales in 
the defendants’ favor. It is also significant to note that although the court 
in Geis listed the four factors which were eventually incorporated into 
section 107,18 it felt it necessary to go outside those four factors to ade- 
quately deal with the first amendment and public policy issues before 
it.199 

It has been stated, ‘‘The copyright system is in danger of collapse 
because of its growing irrelevance to modern technology and social 
developments effecting intellectual creativity, especially in connection 
with the reasonable use of copyrighted materials for nonprofit and non- 
commercial education, research and scholarship.’’!1° The recognition of 
the first amendment and public policy considerations which parallel and 
complement the fair use doctrine, along with the abandonment of the 
dogmatic attachment to the section 107 factors, is essential if the 
copyright system is to be prevented from ‘‘collapsing.’’ 


IV. HOME VIDEORECORDING AND FAIR USE 


A. PROBLEM POSED BY HOME VIDEORECORDING 


Perhaps the most controversial issue in the law of copyright at pre- 





293 F. Supp. 130 (S.D.N.Y. 1968). 
Id. at 131. 

Id. at 146. 

Id. 

Id. at 145. 

109 Latman and Gorman argue that the emphasis on ‘‘public interest’’ in Geis ‘‘sug- 
gests the possibility of a ‘public interest’ factor outweighing all others—a precept arguably 
bubbling under the surface of cases involving new technology.’’ See A. LATMAN & R. GORMAN, 
COPYRIGHT LAW FoR THE EIGHTIES 473 (1981). 

110 Constitutional Dimension, supra note 82, at 807. 
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sent is that of home videorecording. Under the copyright statute, ‘‘Works 
of authorship include . . . motion pictures and other audiovisual works 

.. .’’111 One of the exclusive rights granted copyright holders is the 
right to ‘‘reproduce the copyrighted work in copies. . . .’’112 The only ex- 
press congressional exemptions for videorecording are extremely 
limited.113 Therefore, the videorecording of any copyrighted work is an 
infringement unless licensed or covered by the doctrine of fair use. 
Although it is clear that off-the-air videorecording for commercial pur- 
poses is an infringement,!!4 noncommerical videorecording presents a 
much more difficult question. 


B. Sony I: A FLEXIBLE APPROACH TO THE APPLICATION OF FAIR USE 


In 1976, in Universal City Studios, Inc. v. Sony Corp. of America,**5 
Universal and Walt Disney Productions, producers and owners of 





111 17 U.S.C. § 102(a)(6) (Supp. V. 1981). 

112 17 U.S.C. § 106(1) (Supp. V. 1981). 

113 See infra notes 180-83 and accompanying text. 

114 Walt Disney Productions v. Alaska Television Network, 310 F. Supp. 1073 (W.D. 
Wash. 1969); New Boston Television, Inc. v. Entertainment Sports Programming, COPYRIGHT 
L. Rep. (CCH) 4 25,293 (D. Mass. Aug. 3, 1981). 

115 480 F. Supp. 429 (C.D. Cal. 1979), rev’d, 659 F.2d 963 (9th Cir. 1981), cert. 
granted, 102 S. Ct. 2926 (1982). The Sony case has drawn extensive commentary, see Note, 
Home Taping of Sound Recordings: Infringement or Fair Use?, 56 S. CAL. L. REV. 647 
(1983); Gordon, Fair Use as Market Failure: A Structural and Economic Analysis of the 
Betamax Case and its Predecessors, 82 COLUM. L. REV. 1600 (1982); Haft, Universal City 
Studios v. Sony Corporation of America: The Case Against Fair Use, 7 J. ART & LAW 85 
(1982); Comment, Copyright: Off-the-Air Video Recording is an Infringement and Not Fair 
Use, 47 Mo. L. REv. 849 (1982); Patry, In Praise of the Betamax Decision: An Examination 
of Universal City Studios, Inc. v. Sony Corp. of America, 22 S. Tex. L.J. 211 (1982); Hart, 
The Conscientious Fair User’s Guide to the Copyright Act of 1976: Video Recordation and 
its Fair Use, 20 Pus. ENT. ADVERT. & ALLIED FIELDS L.Q. 323 (1982); Leaffer, The Betamax 
Case: Another Compulsory License in Copyright Law, 13 U. ToL. L. REv. 651 (1982); Kurz, 
Addressing the Reprography Revolution: Compensating Copyright Owners for Mass In- 
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copyrighted audiovisual materials, brought an infringement action 
against (1) the Sony Corporation, manufacturer of the popular 
‘‘Betamax’’ videorecorder; (2) the Sony Corporation of America, 
distributor of the ‘‘Betamax’’; (3) an advertising agency which promoted 
the ‘‘Betamax’’ for Sony; (4) several retailers; and (5) an owner and user 
of the ‘‘Betamax.’’ The plaintiffs claimed that the use of the Betamax by 
private individuals in their homes constituted a copyright infringement of 
the works taped.11* They also contended that the various other defen- 
dants’ manufacturing, distributing, advertising, and selling of the 
Betamax made them liable as either direct or contributory infringers 
under the theory of vicarious liability.11” 

The district court in Sony I, emphasizing the ‘‘privacy and enforce- 
ment problems which restraint of home-use recording would create,’’11® 
relied upon the legislative history of the Sound Recording Amendment of 
1971,11° which it interpreted as indicating an intention to exempt home 
audio recording,!2° in holding that there was an implied statutory ex- 
emption under the Copyright Act for off-the-air home videorecording. !2! 

Despite this finding of implied exemption, the district court went on 
to analyze the defendants’ activities under the doctrine of fair use.12 
First, the court noted, ‘‘In this case, new technology has spawned a 
copyright question of first impression.’’123 This emphasis on the 
technological! aspect of the issues presented permeates the district court’s 


analysis of fair use. The court acknowledged the limited value of the 
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value of the section 107 factors in analyzing cases involving new 
technology, ‘‘This section’s language shows that the factors listed are 
neither exhaustive nor required. The factors are illustrative, not 
definitive .. . . Thus, courts are left with a great deal of discretion to con- 
sider new factors and interpret those codified in new ways.’’!24 However, 
the district court went on to analyze the issue of fair use within the 
framework of the four section 107 factors. 


1. Harm 


The first factor the district court considered was the harm to the 
plaintiffs caused by home videorecording. Harm is generally considered 
to be the most important criterion for determining whether a particular 
use is fair.125 The plaintiffs admitted that no actual harm could be 
demonstrated from the home videorecording of their copyrighted 
works.126 However, they contended that, eventually, the use of the 
Betamax would be so extensive that harm would result because 
(1) viewers would watch their Betamax tapes rather than commercial 
television, thereby reducing its attractiveness as a medium for potential 
advertisers who directly finance television programming; (2) Betamax 
owners would delete commercials from the movies and television shows 
they recorded, again diminishing their advertising value; and (3) owners 
of the videotapes of movies and television shows would be less likely to 
watch those reruns on television or go to movie theatres to see subse- 
quent showings. 127 

The district court was troubled by the prospect of attempting to 
fashion relief on these potential harmful effects: ‘‘Because the prediction 
of harm is based on so many assumptions and on a system of marketing 
which is rapidly changing, this court is hesitant to identify ‘probable ef- 
fects’ of home-use copying.’’!2* Importantly, the district court also em- 
phasized that even if actual harm would occur, the fair use defense 
would not necessarily be negated: ‘‘Harm which ‘imperils the existence 
of a publication’ is more destructive of a fair use defense than is harm 
which would ‘limit profits.’ ’’129 Although the court acknowledged that, 
‘‘The Betamax and other technological advances will undoubtedly 
change the [entertainment] industry and introduce new considerations 
into plaintiffs’ marketing considerations,'%° it felt that the changes were 
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minor when compared to the changes attendant to fashioning relief if 
home videorecording was found to be an infringing activity. 


2. Subject Matter 


Concerning the subject matter factor, although the court recognized, 
‘‘The material at the heart of this lawsuit cannot be categorized as ‘scien- 
tific or educational,’ ’’131 it emphasized that the plaintiffs voluntarily 
chose to televise their copyrighted works into individual homes free of 
charge. The court suggested that the importance of the nature of the 
copyrighted material was significantly diminished by the broad 
dissemination of that material controlled by the plaintiffs. This flexible 
approach to the nature of the copyrighted material factor is important in 
its recognition of the dynamics of an industry in the middle of a 
technological revolution. 


3. Purpose and Character of the Use 


In analyzing the third factor, the court emphasized the private, non- 
commercial nature of home videorecording.132 Although it recognized 
that copying for scientific or educational purposes has traditionally been 
considered an important element of fair use, it dismissed the argument 
that ‘‘independent use’’ is a prerequisite to a finding of fair use.133 In 
spite of the fact that ‘‘Betamax owners use the copy for the same purpose 
as the original . . . add{ing] nothing of their own,’’134 the court felt that, 
‘‘[t]he salient characteristics of the use here are that it is noncommercial 
and in the home.’’35 


4. Substantiality 


Finally, the court examined the substantiality factor contained in 
section 107. As a general rule, the more substantial the copying, the less 
likely that fair use will be found.13* Some courts have also suggested that 
verbatim copying can never be fair use.13” The district court, however, 
found that despite the fact that home videorecording normally involves 
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the copying of the entire work, the substantial nature of the copying did 
not preclude a finding of fair use.13* It noted, ‘‘Too rigid an application 
of the substantiality criterion . . . would severely limit dissemination of 
copyrighted works by new technologies . . . . Indeed, to aid research and 
education, certain applications of these technologies have been statutori- 
ly recognized as fair use.’’139 


B. Sony II: Strict STATUTORY CONSTRUCTION 


The Ninth Circuit took a much more restrictive approach to the 
issues in Sony II,14° than did the district court in Sony I. It construed the 
copyright statute narrowly and limited its analysis of both the structure 
of the entertainment industry and the impact of technological change 
upon the salience of the four section 107 factors. Unlike the district court, 
the Ninth Circuit did not feel that the language of the Copyright Act was 
rendered ambiguous in light of the technologically innovative issues 
with which it was dealing.1*: It stated, ‘“The statutory framework is 
unambiguous; the grant of exclusive rights is only limited by the 
statutory exceptions.’’142 It is readily understandable that this 
methodological approach adopted by the Ninth Circuit resulted in a 
reversal of the lower court’s decision. 

In addressing the district court’s sound recording analogy, the Ninth 
Circuit concluded, ‘‘there are a number of reasons why sound recording 


should receive different judicial treatment.’’43 It emphasized the special 
treatment accorded audiovisual works in the copyright scheme as 
opposed to sound recordings. It felt that the legislative history of the 
Sound Recording Amendment of 1971 was ‘“‘entirely beside the 


point.’’!44 Finally, it simply interpreted the legislative intent as compell- 
ing a different result.145 


1. The Productive Use Requirement: Imposition of a Fifth Factor 


In its analysis of the issue of fair use, the Ninth Circuit adopted the 
‘‘productive use’’ rationale rejected by the district court.146 This new 
criterion basically provides that fair use can only be asserted when a 
defendant has copied the plaintiff’s work as a basis for the production of 
a new or derivative work. Obviously, home videorecording does not 
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result in a work of independent significance. The Ninth Circuit placed a 
great deal of emphasis on this point, stating, ‘‘It is noteworthy that the 
statute does not ‘convenience’ or ‘entertainment’ or ‘increased access’ as 
purposes within the general scope of fair use.’’!4” In order to reach the 
conclusion that ‘‘productive use’’ is a prerequisite to the application of 
the fair use doctrine, the Ninth Circuit rejected both the district court’s 
opinion in Sony I and the Court of Claims’ decision in Williams & 
Wilkins Co. v. United States.148 


2. Distinguishing Williams & Wilkins 


In Williams & Wilkins,14° a publisher of medical and scientific jour- 
nals brought an infringement action against the National Library of 
Medicine (NLM) and the National Institutes of Health (NIH), which 
regularly filled requests for materials through an extensive photocopying 
program. Together, the defendants copied approximately 200,000 ar- 
ticles yearly.15° NLM is a repository of an exhaustive collection of 
medical literature. As part of its interlibrary loan program it filled re- 
quests from other libraries, government agencies, and private organiza- 
tions for books, journals or journal articles by phototcopying these 
works.'51 NIH is the federal medical research organization.15? Its 
employees, researchers and practitioners who needed materials ‘‘for per- 
sonal use in their scientific work’’15? were permitted to make single 
copies of any article in the NIH Library’s extensive collection. 

The Court of Claims’ deference to the utilization of new reprography 
technology was similar to that in Sony I. It emphasized the noncommer- 
cial motives of the defendants.154 It recognized that merely because 
technological change had made a method of reproduction more feasible 
did not change the character of its basic use.155 It stressed that the 
‘‘record simply does not show a serious adverse impact.’’15* Although 
the court included the traditional four fair use factors in its analysis,157 it 
also perceived the necessity of considering other factors relevant to the 
issue of fair use in the context of new technology, particularly the nature 
of the industry involved.15* It was troubled by the difficulty in fashioning 
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relief if fair use was not found.15° Additionally, as in Sony I, the Williams 
& Wilkins court rejected contentions that verbatim copying can never be 
fair use.16° While the precedential value of Williams & Wilkins is limited 
by the fact that it was affirmed without opinion by a divided United 
States Supreme Court,'*1 it is significant that four members of the Court 
voted to affirm. 

The Sony II court was not persuaded by the Williams & Wilkins ap- 
proach.‘¢2 It emphasized the scientific nature of the use in Williams & 
Wilkins. 1®3 It was also troubled by the Court of Claims’ deference to the 
application of copyright law to new technology, stating, ‘‘we believe that 
the Court of Claims’ approach—in treating intrinsic use of such work as 
within the bounds of fair use—created doctrinal confusion that raises the 
spectre of the evisceration of the traditional workings of the copyright 
scheme.’’154 Although the Ninth Circuit acknowledged that ‘‘new 
technology, which makes possible the mass reproduction of copyrighted 
material . . . places a new strain upon the fair use doctrine,’’1*5 it con- 
cluded that ‘‘the fair use doctrine does not sanction home videorecor- 
ding.’’166 


3. Application of the Four Fair Use Factors 


Despite its conclusion that no ‘‘productive use’’ was involved, thereby 
negating any attempt to assert the fair use defense, the court went on to 
examine home videorecording in light of the section 107 factors. Unlike 
the district court, the Ninth Court did not view the commercial/noncom- 
mercial distinction as important as the commercial/nonprofit educational 
distinction found in the language of the Act.1®7 It concluded, ‘‘there is no 
question that the copying of entertainment works for convenience does 
not fall within the latter category.’’®* As to the nature of the copyrighted 
work, the Ninth Circuit concluded, ‘‘that the scope of fair use is greater 
when informational type works, as to more creative products, are involv- 
ed.’’168 Concerning the substantiality factor, it refused to adopt the 
district court’s position that substantiality is only a relevant factor when 
actual harm can be shown.'7° Finally, the Ninth Circuit felt that the 
district court overemphasized the necessity of showing actual harm,'”! 
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criticizing the district court for not paying ‘‘sufficient attention to the 
cumulative effect of mass reproduction of copyrighted works made possi- 
ble by videorecorders.’’172 

The Ninth Circuit also reversed the district court’s determination of 
the corporate defendants’ nonliability.17* It emphasized that 
videorecorders are manufactured ‘‘for the primary purpose of reproduc- 
ing television programming.’’!74 The Sony II court also rejected the 
district court’s reliance on the fact that the corporate defendants were 
uncertain of whether home videorecording was an infringing activity.175 
It pointed out that the Copyright Act provides for the remission of 
statutory damages if the ‘‘infringer believed and had reasonable grounds 
for believing that his or her use of the copyrighted work was a fair 
use.’’176 Therefore, it held the corporate defendants liable for con- 
tributory infringement. 

In addressing the issue of appropriate relief, the Ninth Circuit chose 
to remand the issue to the district court, recognizing it to be 
‘‘exceedingly complex.’’!77 It suggested that a continuing royalty might 
be appropriate in lieu of permanent injunctive relief.17* Further evalua- 
tion of appropriate relief by Congress and by the Supreme Court, 
however, will be necessary before final remedial action will be taken. 


C. IMPLICATIONS OF THE SONY DECISION 
FOR EDUCATIONAL VIDEORECORDING 


The ultimate solution to the home videorecording dilemma may or 
may not be the solution to the educational videorecording dilemma. 
First, different markets are affected by the two type of videorecording. 
Second, even the Ninth Circuit in Sony II indicated that videorecording 
of educational materials for educational purposes would present a more 
difficult issue. Third, the productive use prerequisite imposed by the 
Ninth Circuit could, if broadly construed, be more easily met by a 
teacher’s utilization of videorecordings in the context of classroom learn- 
ing activities. Fourth, royalties imposed on the sale of videorecording 
equipment in the future would reward more affluent educational institu- 
tions that have already purchased their equipment, while penalizing in- 
stitutions that have previously been unable to purchase that same equip- 
ment. Finally, should the ultimate solution to the home videorecording 
problem turn on the privacy or first amendment aspects involved, the 
nature of the relief moulded may be ill-suited to adequately address the 
problem of educational videorecording. 
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VI. EDUCATIONAL VIDEORECORDING AND FAIR USE 


A. EDUCATIONAL VIDEORECORDING EXEMPTIONS 


The Copyright Act expressly exempts limited forms of off-the-air 
videorecording. Off-the-air videorecording of news programs by non- 
profit libraries is permitted for distribution to scholars and researchers.179 
Additionally, off-the-air videorecording of a public broadcasting entity’s 
transmissions of published nondramatic musical works and of published 
pictorial, graphic and sculptural works by nonprofit organizations for use 
in classroom teaching activities is permitted, as long as the tapes are 
destroyed within seven days after the initial broadcast.1*° Although this 
provision allows schools to make off-the-air reproductions of certain 
audiovisual works, e.g., a concert, its coverage is severely limited. For 
example, a school may only record those portions of a program which 
contain the prescribed material. Additionally, the effect on the copyright 
owners is limited by the requirement that the public broadcasting entity 
pay for a compulsory license from the Copyright Royalty Tribunal, which 
in turn pays the copyright owner. 1#1 

Section 110(1)182 of the Copyright Act might seem to provide an ex- 
emption for educational videorecording in connection with face-to-face 
teaching activities. It provides that the ‘‘performance or display of a work 
by instructors or pupils in the course of face-to-face teaching activities of 
a nonprofit educational institution’ is not an infringement.'** This ex- 
emption, however, is subject to two important limitations. First, it only 
covers ‘‘performance or display’’ and not reproduction. Second, it ex- 
pressly provides that ‘‘in the case of a motion picture or other 
audiovisual work,’’1 if the performance or display ‘‘is given by means 
of a copy that was not lawfully made... and... the person responsible 
for the performance knew or had reason to believe [it] was not lawfully 
made,’’!*5 such activity is not protected. Therefore, if a videorecording 
made for educational purposes is not a fair use, and an instructor has 
reason to believe it is not a fair use, the use of that videorecording is an 
infringement. 


B. LEGISLATIVE HISTORY SURROUNDING EDUCATIONAL VIDEORECORDING 


During the legislative hearings on the 1976 revision of the Copyright 
Act, representatives of educational and copyright holder interests were 
urged by Congress to join in a collective effort to formulate guidelines ad- 
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dressing the permissible educational uses of copyrighted material.1*¢ 
Three groups, dealing with printed material, audiovisual material, and 
music were formed.18” Subsequently, minimum guidelines with respect 
to the educational fair use of printed material and music were formulated 
and incorporated into the legislative history of the new act.18* Educators 
and copyright holders, however, were unable to agree upon guidelines 
governing the educational use of audiovisual materials. 

Although the legislative history clearly indicates that the doctrine of 
fair use is applicable to off-the-air videorecording for educational pur- 
poses, the exact scope of that privilege is far from clear. The House Com- 
mittee on the Judiciary stated at the time of the Copyright Act’s revision: 


The problem of off-the-air taping for nonprofit classroom use of copyrighted 
audiovisual works incorporated in radio and television broadcasts has pro- 
ven difficult to resolve. The Committee believes that the fair use doctrine 
has some limited application in this area, but it appears that the develop- 
ment of detailed guidelines will require a more thorough exploration than 
has so far been possible of the needs and problems of a number of different 
interests affected, and of the various legal problems presented. Nothing in 
section 107 or elsewhere in the bill is intended to pre-judge the law on the 
point. 189 


In other words, Congress intentionally left the matter open to be decided 
by the judiciary as cases arose. 


C. THE JUDICIAL APPROACH TO EDUCATIONAL VIDEORECORDING 
1. BOCES I: Distinguishing Williams & Wilkins 


In 1977, in Encyclopaedia Brittannica Educ. Corp. v. Crooks,19° En- 
cyclopaedia Brittannica, the Learning Corporation of America, and Time- 
Life Films, Inc., producers of educational films, brought an infringement 
action against the Board of Cooperative Educational Services of Erie 
County, New York [BOCES], and its individual officers and directors, 
alleging that their activities were infringing the plaintiffs’ copyrights in 
their educational films.1% 

BOCES is a nonprofit corporation organized to provide educational 
and instructional services to over one hundred schools in Erie 
Country.192 Since 1966,1%3 it videotaped television programs off-the-air 
and distributed the tapes to the schools pursuant to their requests. These 
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tapes would then be used for delayed viewing in the classroom. The 
volume of copying done by BOCES was substantial. During a represen- 
tative school year, it duplicated approximately ten thousand tapes.1% 

The educational use of this videorecording mechanism was much 
the same as the home videorecording in Sony—for time shifting and 
librarying. Because many of the programs desired were broadcast during 
nonschool hours or when the students were pursuing other studies, 
videorecording allowed teachers and students to have access to valuable 
educational audiovisual material which would otherwise have been 
unavailable.1°5 This time shifting capability was one of the primary 
benefits of BOCES’ .systematic videorecording activities. Additionally, 
schools were allowed to keep the videorecordings sent to them by BOCES 
for their own video tape libraries.19° 

At the preliminary injunction stage of the litigation, the district court 
found that BOCES’ activities were not protected by the fair use doctrine 
and enjoined it from further off-the-air videorecording of the plaintiffs’ 
films.197 Although it recognized the similarities between the defendants’ 
activities and those of NLM and NIH in Williams & Wilkins,’®* it felt that 
the two cases were distinguishable. It stated: 


The purpose and character of the use . . . is similar in both cases. Both sets of 
defendants have been providing services on a strictly noncommercial basis 
to a limited class of requesters for the purpose of promoting two 
traditionally favored areas of endeavor: science and education . . . . But as to 
the factors of the substantiality of the copying and the effect of the copying 
on the copyright owner’s market, the two cases are distinguishable.19° 


The court drew a distinction between the photocopying of a single 
article out of a medical journal and the videorecording of an entire 
audiovisual work.?°° This distinction, however, is not very persuasive 
since qualitative copying has traditionally been viewed as just as damag- 
ing to the copyright owner as quantitative copying. The only reason that 
the entire work was not copied in Williams & Wilkens was that in- 
dividuals requesting copies only needed the information contained in 
single articles. The court in BOCES I also distinguished between the ex- 
tent of the harm to the copyright owners of audiovisual works and the 
harm experienced by the plaintiff in Williams & Wilkins.?% It reasoned 
that because a videorecording is ‘‘interchangeable with the original,’’2°? 
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the potential market impact is much greater. Again, this distinction is 
very weak. Obviously, to a researcher in laser assisted athroscopic 
surgery, an article on the use of lasers in a journal of dentistry is of some 
interest. To that same researcher, however, the remainder of that par- 
ticular journal, and perhaps every issue of that journal ever published, 
is worthless. The needed article is just as ‘‘interchangeable with the 
original’’ as the videorecordings in BOCES. Reprints of the articles need- 
ed in Williams & Wilkins could have been supplied by the publisher, just 
as videorecordings of the audiovisual works could have been supplied by 
the film producers in BOCES. 

More important, however, in the district court’s analysis of the 
defendants’ activities in BOCES I was the scope of the videorecording 
taking place: ‘‘This case does not involve an isolated instance of a teacher 
copying copyrighted material for classroom use but concerns a highly 
organized and systematic program for reproducing videotapes on a 
massive scale.’’2°3 Therefore, the court found that the potential impact on 
the market for the plaintiffs’ films outweighed BOCES’ noncommercial, 
educational purpose in copying the films. This position ignores the fact 
that the defendants’ photocopying activities in Williams & Wilkins were 
also quite extensive. 


2. BOCES II: Application of the Four Fair Use Factors 


a. Harm 


Four years later, in 1982, the court made its injunction permanent,?°5 
finding on the merits that BOCES’ activities did not constitute a fair 
use.2°6 In its opinion, the court more fully analyzed each of the four sec- 
tion 107 factors.2°”? In considering the potential harm to the plaintiffs 
caused by the defendants’ practices, the court adopted the Sony II court’s 
‘“‘cumulative effects’’ test. It stated: 


It is totally unreasonable to expect educational institutions to pay for licens- 
ing agreements or videotape copies marketed by the plaintiffs when these 
same works can be obtained and copied with the proper equipment for 
nothing. The cumulative effect of BOCES’ massive videotape copying in- 
dicates that there would be no market whatever for plaintiffs’ videotape 
sales or licensing agreements. . . . 299 


BOCES argues that if they were forced to purchase the plaintiffs’ 
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films, none would have been purchased,??° therefore no harm occurred. 
The court was unpersuaded by this argument.?1 It felt that if these 
audiovisual works were not readily available through videorecording off- 
the-air, at least a few of the works would have been purchased. BOCES 
also contended, relying upon the district court’s opinion in Sony I, that 
the plaintiffs had sufficient marketing alternatives to recoup any losses 
caused by off-the-air videorecording. BOCES asserted that the plaintiffs’ 
appropriate course of action would be to ‘‘increase the licensing fees they 
charge educational television stations for the broadcast of their 
works.’’212 The court, however, found that, unlike the plaintiffs in Sony, 
‘‘The costs of this programming are not borne by commercial advertisers, 
or corporate sponsors, or even member contributions, but by the New 
York State Education Department [which operates the public television 
station which broadcasted almost all of the copyrighted works 
videotaped by BOCES].’’213 

The president of one of the plaintiffs testified at trial that if institu- 
tional videorecording were allowed to continue, the cost of licensing 
broadcasts would have to increase from $55 to $5000 per 30-minute 
film.?14 The trial court noted that, ‘‘[A]t this $5000 rate, the entire WNED 
[the New York State public television network] instructional television 
budget if allocated solely for the purchase of broadcast licenses would be 
exhausted in six days.’’215 This ignores the fact that by requiring the state 
to pay twice for educational films, once for the $55 broadcast license, and 
again for the right of each school to videorecord off-the-air, the total cost 
to the state could be much higher than the $5000 broadcast license. Addi- 
tionally, a likely result could be that poorer schools would be unable to 
afford either the direct purchase of audiovisual tapes or licenses to permit 
them to record individual programs off-the-air. 


b. Purpose and character of the use 


Concerning the second factor, BOCES contended that the primary 
purpose and character of its operation was to promote ‘‘access’’??® to 
educational material vital to classroom instruction. Particular emphasis 
was placed on the time shifting element of the videorecording program: 
‘‘[T]eachers have the ability to preview television programs and deter- 
mine whether the programs are suitable for classroom instruction . . 
and students may learn from the video tapes at a time relevant to their 
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studies—irrespective of when a program is actually aired... . ’’?17 The 
court rejected these arguments. It concluded that (1) on-the-air broad- 
casts provide some access to education programming; (2) programming 
schedules that had been developed allow teachers to find out what kinds 
of education programming were available; and (3) the various licensing 
agreements offered by the plaintiffs were sufficient to provide the 
necessary access.?18 


c. Subject matter 


With regards to the nature of the copyrighted works, the court stated, 
‘‘The educational nature of these films . . . and their considerable value 
to the educational process are well recognized . . . . Nevertheless, the 
educational contents of the works . . . cannot be employed . . . to justify . 
. . the extensive and systematic copying as documented here.’’?1° The 
court also further distinguished Williams & Wilkins.22° It pointed out 
that the plaintiff in Williams & Wilkins did not attempt to keep back 
issues of their journals and referred requests for reprints to the authors of 
the articles requested.221 Therefore, the court felt that the ‘‘general 
unavailability of scholarly material’’ in Williams & Wilkins was an im- 
portant consideration.??? As in the court’s earlier opinion, the distinc- 
tions drawn between Williams & Wilkins and the activities in BOCES are 
extremely weak. Had the Court of Claims concluded that the photocopy- 
ing activities of NLM and NIH were infringements, it is obvious that the 
publishers of medical journals would have a greater incentive to provide 
reprints and would sell more subscriptions. While the plaintiffs in 
BOCES had already adjusted their marketing strategy to include the sale 
or licensing of videorecordings before they went to trial, the plaintiff in 
Williams & Wilkins had failed to do so. In order to corner a market 
created by technological change, the plaintiffs in BOCES artificially 
structured their operations to make a finding of infringement more feasi- 
ble. Obviously, under the district court’s reasoning in BOCES II, all the 
plaintiff in Williams & Wilkins would have to do would be to sell its 
periodicals at reduced prices to subscribers and offer reprints to in- 
dividuals desiring copies of single articles. Because publishers of 
medical journals would then be able to argue substantial harm in the face 
of massive copying, a finding of infringement would then result. 


d. Substantiality 


Finally, turning to the substantiality factor, the district court relied 





. at 1176-77. 
. at 1178. 
eae aay 7. 


. at 1179. 








1983-84 EDUCATIONAL VIDEORECORDING 371 


on its earlier discussion of the difference between the copying done in 
Williams & Wilkins and the copying done in this case. It rejected the 
Sony I court’s conclusion that substantiality should only be considered if 
actual harm is demonstrated.223 It emphasized, however, that because 
harm had been demonstrated, whether substantiality is an independent 
consideration is irrelevant.?24 


e. Rejection of a contention of first amendment protection 


BOCES also claimed that the first amendment protected their 
videorecording program, attempting to extend ihe analysis found in the 
Geis case.2?5 The court, however, rejected this argument, stating, ‘‘there 
was no claim that any of the plaintiffs’ works contained unique 
characteristics similar to the Zapruder film. Therefore, the defendants 
cannot claim First Amendment protection for their videotaping practices. 

. ’’226 This narrowing of the Geis analysis to its particular facts ignores 
the applicability of the first amendment and public policy analysis to 
copyright cases in different factual contexts. This approach, however, 
continues the long line of cases cavalierly dismissing attempted first 
amendment defenses. 


3. BOCES III: The Final Blow 


In its 1982 opinion, the district court noted ‘‘the possibility that 
some limited or temporary use of plaintiffs’ televised works might be 
considered fair use... . ’’227 In 1981, the Copyright Office issued 
guidelines regarding off-the-air videorecording which would permit tem- 
porary use of educational videorecordings made off-the-air without the 
permission or compensation of the copyright owner.?2@ In 1983, 
however, the district court held in BOCES III229 that because the plaintiffs 
offered their works for short term rental and because of the flexible licen- 
sing agreements made available, BOCES’ temporary use of their 
copyrighted works, even within the guidelines developed by the 
Copyright Office, did not constitute a fair use.?3° It stated, ‘‘any tem- 
porary use by BOCES of plaintiffs’ copyrighted works would interfere 
with [their] marketability . . . and the cumulative effect of this temporary 
videotaping would tend to diminish or prejudice the potential short-term 
or rental market for these works.’’231 The court, however, was careful to 
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note that, ‘‘Although . . . limited temporary use does not apply . . . in this 
instance, the court is aware that there are many different off-the-air 
rerecord rights attached to the many different kinds of programs broad- 
cast by television stations.’’?32 This qualification does little to clarify 
what types of temporary use are permissible. Apparently, as long as 
copyright holders are able to devise a marketing option which permits 
users to gain access to needed materials, there can be no fair use. Follow- 
ing this reasoning to its logical extreme, one scholar could not cite 
another scholar’s work, an activity traditionally viewed as being at the 
core of the fair use doctrine, unless the first scholar was willing to pay 
the second one for the use of his copyrighted material, particularly if, for 
whatever reason, potential consumers would be more likely to purchase 
the first scholar’s work over the second scholar’s. 

Interestingly, relying primarily upon Sony II, the court went on to 
find each of the individual defendants jointly and severally liable for the 
costs and damages resulting from the infringements.?3 It agreed with the 
Ninth Circuit that mistake as to the legal consequences is not a defense to 
a charge of contributory infringement.?3+ The court held that because the 
individual defendants ‘‘caused or materially contributed to these 
copyright infringements,’’?35 each was personally liable. The total 
damage award in BOCES was $63,500 in statutory damages and $10,000 
in court costs.236 BOCES’ estimated attorneys’ fees in the six year litiga- 
tion effort totalled approximately $200,000.23 


4. Educational Videorecording After BOCES 


After BOCES, the scope of educational videorecording allowed 
under section 107 appears to be extremely limited. If, as the legislative 
history indicates, ‘‘the fair use doctrine has some limited application in 
this area,’’?3* what is that limited application? Although this area is far 
from settled, the BOCES opinions seem to foreclose many of the 
beneficial avenues of education provided by off-the-air videorecording. 
However, there is still room for speculation concerning possible fair uses 
of off-the-air videorecordings. 


a. Bruzzone: substantiality and productive use 


An interesting case which demonstrates the types of educational 
videorecording which might still be protected is Bruzzone v. Miller 
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Brewing Company.??? In 1976, Bruzzone formed a market research com- 
pany which tested viewer reactions and responses to television commer- 
cials. The television commercials were videorecorded off-the-air, and 
special questionnaires were prepared relating to each commercial. Each 
questionnaire contained five or six isolated frames from a given commer- 
cial, and the text of that commercial was attached with the brand name 
omitted. The questionnaires were then sent to a scientifically selected 
random sample of 1,000 households nationwide. Once the question- 
naires were returned, they were tabulated and analyzed. Bruzzone sold 
the results to advertisers who were interested in the results.24° 
The court emphasized the limited scope of Bruzzone’s use: 


first, only well-established advertisements are tested, thus insuring that a 
significant portion of the useful life of a commercial is exploited by the 
owner before testing. Second, the copying done . . . is extremely fragmen- 
tary. Only five or six frames . . . are used, together with the words or 
dialogue. The usual commercial has approximately 120 frames. All brand 
names, color, action, and most pictures are omitted... . use... is the 
minimum necessary to stimulate recognition of [the] advertisement, and 
these portions are only sent in the form of questions to a limited number of 
households .. . .241 


Therefore, it held that, despite the commercial nature of the use, Bruz- 


zone’s use was fair under the section 107 factors.?42 

As in Bruzzone, substantiality of the copying was significant in both 
Sony II and in BOCES. Although qualitative copying has traditionally 
been considered just as harmful as quantitative copying,?4? educational 
videorecording of less than an entire work would stand on better footing. 
For example, if a professor videorecorded a portion of a work for use in 
his film study or literature class, a finding of fair use would be much 
more likely. First, it would be more difficult to interpret a portion of a 
work as serving as a ‘‘substitute’’244 for the entire work. Second, it would 
facilitate demonstrating that something was added to the work to make it 
useful for educational purposes. An instructor would most likely have to 
explain the context of the videorecorded excerpt to make its use mean- 
ingful. Third, it is unlikely that the copyright holder would be willing to 
provide an excerpt of a work to an educational institution for study. 
Fourth, videorecording at the instigation of an individual teacher, rather 
than as part of a systematic program as in BOCES, would be less likely to 
harm the copyright holder. Finally, the use of copyrighted works ‘‘for 
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purposes such as criticism, comment, news reporting, teaching . . ., 
scholarship, or research’’245 is at the core of the fair use doctrine. 

An additional consideration raised by the Bruzzone case is the ‘‘pro- 
ductive use’’ rationale applied in Sony II.24® Although not mentioned in 
any of the BOCES opinions, it has been noted that the general practice is 
for teachers to stop the showing of a videorecording periodically in order 
to interject class discussion.?4” Broadly construed, even this activity could 
raise the presentation of a videorecording to the level of productive use. 


b. The future of educational videorecording 


Although there are obviously many situations in which videorecor- 
ding for nonprofit educational purposes could be found to be a fair use, it 
is clear that the type of massive, systematic videorecording program con- 
ducted by BOCES will no longer be tolerated. Therefore, educational in- 
stitutions must seek to limit their videorecording programs accordingly. 
It is clear that the BOCES court stopped short of holding that educational 
videorecording can never be fair use, particularly when the videorecor- 
dings made are kept for only a short time or when the audiovisual work 
recorded is unavailable from the copyright holder. The fact that a 
videorecording is made by a teacher could also have some impact. 
Hopefully, however, legislation will be enacted to settle once and for all 
the issue of educational videorecording. 


VII. PROPOSED SOLUTIONS TO THE VIDEORECORDING DILEMMA 


There are several possible alternatives in addressing the copyright 
issues surrounding educational videorecording. The first is to do 
nothing. Educational videorecording has proven to be a difficult issue to 
resolve. The legal and economic complexities involved have precluded 
decisive legislative action in the past, and unless the home videorecor- 
ding controversy results in a solution that is equally applicable to educa- 
tional videorecording, this unsettled state of affairs is likely to continue. 
Four other possible solutions, however, have been proposed to deal with 
the problem: (1) a blanket exemption for educational videorecording: 
(2) a temporary use exemption; (3) a per-use compensation system; and 
(4) a compulsory licensee fee approach. 


A. BLANKET EXEMPTION 


In the wake of Sony I and Sony II, several bills have been introduced 
in Congress to expressly exempt home videorecording.?*# Nevertheless, 
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this approach would raise an interesting situation in the educational use 
of videorecordings made off-the-air. As previously noted, section 
110(1)24° of the Copyright Act excludes videorecordings from the face-to- 
face teaching exemption if the teacher knows or has reason to know that 
the videorecording was not lawfully made. If home videorecording was 
expressly exempt from the application of the copyright laws, section 
110(1) would allow a teacher to make a videorecording at home and then 
show it to his or her class without infringing the copyright holder’s ex- 
clusive rights. In other words, the teacher would be able to achieve in- 
directly what the educational institution would not be able to accomplish 
directly, the situs of the copying being determinative. 

It is unlikely that a blanket exemption will be granted for educational 
videorecording for several reasons. First, during the 1976 copyright revi- 
sion hearings, most of the representatives of educational organizations 
testifying urged that a full exemption be granted to faculty to reproduce 
copyrighted works for their own research or for classroom use.?5° 
However, Congress was unwilling to grant such a blanket exemption in 
the face of hostile opposition from copyright owner interests.251 Second, 
as recognized by the BOCES court,?5? producers of audiovisual works 
have a geat deal less market flexibility in the educational film industry as 
opposed to the entertainment industry. Many of these educational film 
makers are independent producers who tend to channel most of their pro- 
fits back into their next project.25% Finally, other remedial measures more 
politically feasible stand a greater chance of adoption given the lobbying 
strength of the entertainment industry.254 


B. TEMPORARY USE EXEMPTION 


In 1981, the Copyright Office issued guidelines25> which would ex- 
empt educational videorecording for temporary use.?5* The guidelines 
followed two years of discussion and negotiations involving educators, 
broadcasters, copyright owners, and other interested groups.25”7 These 
guidelines were formulated in the same manner as the educational use 
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guidelines governing printed material and music.25* The Assistant 
Register of Copyrights, who served on the committee which formulated 
these guidelines stated, ‘“The agreement that created the guidelines does 
not have the force of law; it is more of a gentlemen’s agreement. It does, 
however, achieve the first agreement on what is probably fair use of 
copyrighted material in this area.’’?5° Therefore, it is an important first 
step in determining the scope of fair use in the educational videorecord- 
ing area. 

These guidelines allow educators to videorecord copyrighted works 
off-the-air without permission or compensation to the copyright holders, 
and to retain the tapes for 45 days.?®° Within that 45 day period, permis- 
sion could be obtained for permanent retention of the work from the 
copyright owner if desired. The recordings made could only be used 
once by individual teachers ‘‘in the course of relevant teaching 
activities’’?*1 within the first 10 consecutive school days after a particular 
tape is made. Under the guidelines, however, it could be repeated once 
within that 10 day period ‘‘when instructional reinforcement is 
necessary.’’262 The guidelines also provide that videorecordings ‘‘may be 
made only at the request of and used by individual teachers... . ’’263 

Several commentators have suggested that the temporary use exemp- 
tion scheme would be an excellent approach to the educational 
videorecording problem,?6* although some have suggested that longer 
periods of retention should be allowed.?® It does seem to be an excellent 
unobtrusive, inexpensive mechanism which would effectively prevent 
the most damaging types of systematic mass copying and librarying. The 
less frequent the broadcast, the more limited the potential utilization of 
that work. Although the whole work could be copied, the ten day limit 
on classroom use would minimize the effect of the substantiality factor. 
However, the BOCES court’s approach which limits the application of 
these guidelines to situations where a work is not available for short term 
rental might have a crippling effect, particularly in the educational film 
market. Nevertheless, the codification of these guidelines presents the 
most attractive proposal for dealing with the copyright problems 
associated with education videorecording. 
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C. PER-USE COMPENSATION SYSTEM 


Another approach which has been suggested is a flat-fee, per-use 
system of compensation.?®* Educational institutions would be required to 
keep detailed records of all of their videorecording operations. 
Periodically, they would be required to file with a national educational 
videorecording clearinghouse a statement of their audiovisual opera- 
tions. Fees to be paid by these educational institutions, calculated on a 
per-use basis, would then be distributed to the various copyright owners 
of the audiovisual works used in proportion to their share of the market. 

The major drawback of this approach is its expense.?®” A centralized 
national clearinghouse would have to be created and funded. The 
detailed recordkeeping on the part of educational institutions would be 
quite onerous. Random audits or other types of enforcement mechanisms 
would be required. The cost of purchasing videorecordings directly from 
the copyright owners is likely to be less expensive than this approach. 
Finally, calculating the fees to be charged and how those fees are to be 
distributed could prove troublesome. 


D. COMPULSORY LICENSE 


Under the Copyright Act, a person has a statutory right to make use of a 
copyrighted work if certain procedures are followed and fees are paid in 


four areas pursuant to a compulsory license. These four areas of com- 
pulsory license are (1) jukebox performances of nondramatic musical 
compositions;26* (2) recording rights in nondramatic musical composi- 
tions;2®° (3) public broadcasting entity transmissions of published non- 
dramatic musical works and of published pictorial, graphic, and 
sculptural works;27° and (4) cablecasts of broadcast transmissions.?71 A 
similar scheme, assessing a royalty on each piece of videorecording 
equipment sold, has been proposed by several commentators.?72 
Currently, two bills are before Congress which would establish a 
compulsory license for importers, manufacturers, and distributors of 
videorecording and audiorecording equipment and accessories.?73 Under 
the bills, importers and manufacturers of videorecording equipment 
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would be required to pay a license fee, at an amount set by the Copyright 
Royalty Tribunal, to the Copyright Office as a condition of the exemption 
granted. The royalty fees collected would then be distributed to the 
owners of copyrighted audiovisual works that were broadcast during the 
period within which the fees were calculated. The Copyright Royalty 
Tribunal would be charged both with determining the amount of the fees 
to be paid and how these fees would be distributed among the copyright 
owners. 

In terms of solving the problems associated with educational 
videorecording, this proposal is severely flawed. First, its application is 
expressly limited to home videorecording. In fact, the bills provide, 
“The Tribunal may provide that the importer or manufacturer may 
deduct an amount that reflects a reasonable estimate of the amount of 
video recording media distributed . . . that is used principally for pur- 
poses other than making video recordings by individuals in private 
homes.’’274 Second, because the licensing fees would be assessed on each 
piece of videorecording equipment, including tapes, educational institu- 
tions would be required to pay twice—first, they would be required to 
pay more for equipment purchased; second, they would still be required 
to pay copyright holders for the right to videorecord off-the-air since the 
exemption granted under this compulsory license scheme would only ex- 
tend to home videorecording. Third, both educational institutions and 


private individuals would be required to pay the additional costs 
associated with increased videorecording equipment prices even if they 
did not utilize that equipment to record copyrighted materials off-the-air. 
Finally, those institutions which have already purchased extensive 
videorecording equipment would avoid the new licensing fee’s effect to a 
certain extent. 


CONCLUSION 


The implications of educational videorecording are many. 
Technological innovations are being denied educators. Due to the diverse 
interests involved, courts are perplexed in attempting to decide what are 
basically matters of national concern. Although the first amendment and 
the public interest in the free dissemination of information would appear 
to be helpful considerations, their application remains limited. The 
growing impotency of the section 107 factors in the face of technological 
change has also been evident. At present, the temporary use exemption 
presents the most attractive solution to the problem. Legislative inaction, 
however, continues to prevent achieving a delicate balance. 














CONDITIONING STUDENT AID ON 
DRAFT REGISTRATION 


JOAN ARBOGAST MOONEY* 


I. THE LEGISLATION AND REGULATIONS 


Congress has again attempted to deal with the perennial problem of 
citizens who refuse to cooperate in military affairs. Effective July 1, 1983, 
student aid administered by the federal government will be withheld 
from any student who cannot prove that he has registered for the draft or 
that he is not required to do so.1 Administrative regulations to enforce this 
new law have been proposed, commented on, and will affect aid disbursed 
for the September, 1983 school term.? The law, even in its infancy, has not 
gone unchallenged. A federal district court in Minnesota has enjoined its 
enforcement.? Several educational institutions have declared their philo- 
sophical opposition, some an unwillingness to cooperate,‘ Bills have 
been introduced in Congress to repeal or amend the law. 

The requirement of registration compliance for federal student finan- 
cial aid was proposed as an addition to the Defense Authorization Act,® 
an act establishing budgets for military items and amending several 
separate laws relating to military affairs. While this act was under con- 
sideration on the respective floors of Congress, the student aid amend- 
ment was introduced in the Senate by Mattingly, R-Ga., and Hayakawa, 
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5 Rep. Schroeder, D-Colo., has introduced a bill that would delay the effective date, 
Dominion Post, Feb. 24, 1983 at 2, col. 1. Also, H.R. 1050, which would rescind the whole 
registration procedure, has been introduced by Rep. William Green, R-N.Y. Higher Educa- 
tion, Feb. 28, 1983 at 4. 

8 Pub. L. No. 97-252, 96 Stat. 749 (1982). 
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R-Calif.,”7 and in the House by Solomon, R-N.Y. With the debates center- 
ing mostly on citizen responsibility to come to the defense of govern- 
ment,® both houses soundly approved the amendment and it was signed 
by President Reagan on September 8, 1982. Thus, Section 12(f) of the 
Military Selective Service Act became law.® Section 12(f) provides that 
any person who is required to register with the Selective Service and who 
wishes to receive federal financial aid must submit a statement of com- 
pliance with the registration requirement when he applies for aid at the 
educational institution. 1° 

The administrative burdens that would result from enforcing this 
seemingly simple new law were recognized by Congress; the Conferees 
of the House and Senate had urged minimizing that burden on colleges 
and universities and avoiding delays in processing aid requests.11 There- 
fore, details of enforcement were left to the Department of Education, in 
cooperation with the Director of Selective Service. 2 





7 Senator Byrd, D-W. Va. had his name added as a sponsor during the debate. 128 
Conc. REc. $4943 (daily ed. May 12, 1982). 

8 128 Conc. REC. H4756 (daily ed. July 28, 1982). The Defense Authorization Act was 
debated on the floor of both houses during 15 separate days between May 3 and July 29, 
1982. In each case, the student aid amendment was proposed on the last day of debate 
before the bill was approved. 

® 50 U.S.C. App. § 462 (Supp. 1982). 
10 The text of § 12(f) is as follows: 
(f)(1) Any person who is required under section 3 to present himself for and sub- 
mit to registration under such section and fails to do so in accordance with any 
proclamation issued under such section, or in accordance with any rule or regula- 
tion issued under such section, shall be ineligible for any form of assistance or 
benefit provided under title IV of the Higher Education Act of 1965. 

(2) In order to receive any grant, loan, or work assistance under title IV of 
the Higher Education Act of 1964 (20 US.C. 1070 et seq.), a person who is re- 
quired under section 3 to present himself for and submit to registration under 
such section shall file with the institution of higher education which the person 
intends to attend, or is attending, a statement of compliance with section 3 and 
regulations issued thereunder. 

(3) The Secretary of Education, in agreement with the Director, shall pre- 
scribe methods for verifying such statements of compliance filed pursuant to para- 
graph (2). Such methods may include requiring institutions of higher education to 
provide a list to the Secretary of Education or to the Director of persons who have 
submitted such statements of compliance. 

(4) The Secretary of Education, in consultation with the Director, shall issue 
regulations to implement the requirements of this subsection. Such regulations 
shall provide that any person to whom the Secretary of Education proposes to 
deny assistnace or benefits under title IV for failure to meet the registration re- 
quirements of section 3 and regulations issued thereunder shall be given notice of 
the proposed denial and shall have a suitable period (of not less than thirty days) 
after such notice to provide the Secretary with information and materials estab- 
lishing that he has complied with the registration requirement under section 3. 
Such regulations shall also provide that the Secretary may afford such person an 
opportunity for a hearing to establish his compliance or for any other purpose. 

11 1982 U.S. Cope Conc. & AD. NEws 1579. 

12 The debate in the House of Representatives included several attempts to establish a 
method of enforcement including having the Department of Education send a list of appli- 
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To accommodate the varying interests and minimize the burdens, 
the regulations place the responsibility for verifying compliance on all 
potential recipients. A Statement of Registration Compliance is now part 
of the financial aid application along with statements of need and income 
level. A student checks off one of the five reasons given on the form for 
not being required to register. The five reasons are: sex; already on active 
duty; not yet 18 years old; born before 1960; permanent resident of cer- 
tain Pacific trust territories. If none are applicable, he certifies that he is 
registered, and before he can receive aid, he must submit a copy of the 
Registration Acknowledgment Letter provided by the Selective Service. 
A hearing is provided only when the student has certified his registra- 
tion, but cannot produce the Selective Service Letter. 

Approximately 564,000 persons have unlawfully refused to register. 
In order to deny them access to federal financial aid for education, Con- 
gress has burdened over 2 million students, has deputized colleges and 
universities in the effort to catch non-registrants and punish them, and 
has imposed conditions on millions of dollars worth of aid.14 Every form 
of assistance available under Title IV-A of the Higher Education Act of 
1965 is affected.15 A new institutional bureaucracy must be created to 
give notice of denials and hearings where additional proof is required. 
The costs of enforcement are substantial.1* The student aid amendment 
will not punish all those who are not registered, nor all those who oppose 
the draft, nor all non-registrants who want to attend college. The sanc- 
tion imposed by the Act deprives only poor and middle class non- 
registrants of educational opportunities, without judicial process. The 
amendment affects only men. Admittedly, Congress has broad powers in 
military affairs, but are these powers so broad as to outweigh the con- 
stitutional protections afforded individuals against discrimination and 
denials of opportunity? What is the nature of non-registration that it pro- 
vokes such punishment? 





cants for federal aid to be matched against the list of registrants at the Selective Service. 
However, no such general list of applicants is available. The only central list is of PELL 
Grant recipients. 129 Conc. Rec. H. 4756, (daily ed. July 28, 1982). 

13 48 Fed. Reg. 3920, 3924 (1983) (to be codified at 34 C.F.R. Part 668, Subpart B). A 
model statement of educational purpose and registration compliance is set forth in id. 
§ 668.25. 

14 N.Y. Times, Jan. 22, 1983, § 1, col. 4. The New York Times quoted a figure of $8 
million, but if all the programs listed in footnote 15 are included, the true figure is substan- 
tially more than $8 million. 

18 Included are PELL Grants, Supplemental Educational Opportunity Grants, National 
Direct Student Loans, Guaranteed Student Loans, PLUS Loans, State Student Incentive 
Grants and Work Study. 48 Fed. Reg. 3920 (1983). Each program is separately administered. 
A number of state financed and administered programs remain unaffected by this law, so 
some financial aid will continue to be available for all students. 

16 For example, the University of Colorado will have to spend $60,000 to reprogram 
its computer. Dominion Post, Feb. 24, 1983 at 2, col. 1. The University of Illinois estimates 
the cost at $25,000, for documenting 24,000 students. Dominion Post, March, 1983 at 10 A, 
col. 1. Not estimated are the delays in granting aid, the costs to the Selective Service for 
supplying acknowledgment letters, or the costs of hearings. 
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II. NATURE OF THE REFUSAL TO REGISTER 


Every male citizen born after January 1, 1960 is currently obligated to 
present himself for registration for military purposes within 30 days 
before or after his eighteenth birthday.’” The penalty for refusal or failure 
to register is the same as for every other violation of Selective Service 
Law: not more than five years imprisonment and/or not more than a 
$10,000 fine.** A violation by refusal is simple: the 18 year old does not 
go to the Post Office within the required time and does not give the 
government his name as available for conscription.’® But this failure to 
register provokes a variety of responses; the seriousness of the offense 
depends on the observer’s politics and philosophy. These responses can 
be plotted along a political spectrum showing what non-registration 
means to society. 

At one end of the spectrum is the view that failure to register is a 
simple failure to supply information requested by Congress. One does 
not commit himself to anyting by registering, he simply lets the govern- 
ment know he exists and how to find him: no moral statement or political 
view has a place here. Congress has power to compel such information as 
a necessary adjunct to its express power to carry on other activities.2° The 
‘‘other activities’’ at the foundation of draft registration are the express 
Constitutional powers to raise and support armies?! for the purpose of 
providing for the common defense.?? A district court, rejecting a chal- 


lenge to the 1941 draft, in United States v. Rappeport explained: 


It is well established that Congress has the power to secure needed informa- 
tion relative to legislative action through registration and answers to ques- 
tionnaires. . . . Accordingly, Congress undoubtedly has the power to seek 
information through registration in order to be prepatred for the intelligent 
exercise of its powers to raise armies by conscription even if its power to 
conscript can be exercised only in time of war.?3 





17 50 U.S.C.A. App. § 453 (Supp. 1982); Proclamation No. 4771, 45 Fed. Reg. 45,247 
(1980), reprinted in 50 U.S.C.A. App. § 453 at 16-17 (1981). The history of the reinstitution 
of the draft by President Jimmy Carter is presented in Rostker v. Goldberg, 453 U.S. 57, 
(1981). 

18 50 U.S.C.A. App. § 462 (1981). 

19 The current act compelling registration cannot also compel conscription. To ac- 
complish the latter, another Act of Congress is required. 

While there are at least three reasons for not registering, this article will concentrate 
on those whose refusal is an act of conscience. The other reasons include lack of notice and 
draftdodging. 

20 Electric Bond & Share Co. v. SEC, 303 U.S. 419, 437 (1938) (congressional power to 
require registration of public utility holding companies affirmed.) 

21 U.S. Const. art. 1, § 8, cl. 12. 

22 U.S. Const. preamble and art. 1, § 8, cl. 1. 

23 36 F. Supp. 915, 197 (S.D.N.Y. 1941), aff’d sub nom. United States v. Herling, 120 
F.2d 236 (2d Cir. 1941). The court was bound by Selective Draft Law Cases (Arver v. United 
States), 245 U.S. 366 (1981) to recognize congressional power to conscript in time of war 
and it believed that the danger of unpreparedness in 1941 was as serious an emergency as 
armed conflict in World War I. 
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If the congressional war and defense powers are equally as important 
as the commerce and spending powers—not more or less—the failure to 
supply requested information, or to be a witness, or to register under any 
legislation should invoke substantially similar punishments. However, 
the usual statutory penalty for refusal to appear when summoned by Con- 
gress to testify at hearings or provide documentary evidence is a misde- 
meanor,?4 whereas the stiffness of the felony conviction described above 
seems to be reserved for draft related offenses. This suggests that some- 
thing more is involved than a mere failure to become part of the data base. 

At the other end of the spectrum of reactions is the view that the 
failure to register constitutes treason. The person who is not willing to 
give his life or take someone else’s to defend America must be the enemy. 
This reaction may explain the fervor with which the deprivation of rights 
and benefits for non-registrants is sought, but makes little sense in view 
of the narrow definition of treason in this country. Potential convictions 
are procedurally limited by express constitutional provisions, and the 
penalties upon conviction are extraordinary.25 While the accusation may 
ring true in some circles, not registering is significantly less harmful 
than, for example, selling military secrets, and Congress and the court 
have not been inclined to consider non-registration a crime of the same 
caliber as treason. 

The views at either end of the spectrum cannot explain the current 
phenomena. Courts are sentencing non-registrants to less than maximum 
jail terms, if at all,26 while Congress is attempting to devise more punish- 
ment. More explanatory of Congress’ position is a third view that the 
non-registrant is failing to shoulder a fundamental responsibility of 
citizenship, and is therefore undermining the ability of government to 
carry out one of its fundamental obligations, preserving itself. The 
theoretical basis for this view was succinctly expressed by J. M. Thunder 
in a 1978 examination of conscription: 





24 2U.S.C.A. § 192 (1977). The maximum penalty is $1000 and twelve months in jail. 

25 U.S. Const., art. 3, § 3, cl. 1: ‘“Treason against the United States shall consist only 
in levying War against them, or adhering to their Enemies, giving them Aid and Comfort. 
No person shall be convicted of Treason unless on the Testimony of Two Witnesses to the 
same overt act, or on confession in open Court.’’ 

26 See, e.g., United States v. Sasaway, (1982) (defendant sentenced to 30 months in 
jail), N.Y. Times, Aug. 19, 1982, at 20, col. 6; United States v. Eller (1982); N.Y. Times, 
Aug. 18, 1982, at 18, col. 1. United States v. Wayte, (1982) (dismissed). N.Y. Times, Nov. 
16, 1982 at 1, col. 3, and Nov. 17, 1982 at 22, col. 3. See also Comment, Civil Disobedience: 
A Case for Separate Treatment, 14 WAYNE L. REV. 1165, 1179-80 n.53 (1967-68). 

Conscientious objectors who refuse to cooperate with the draft may receive more 
lenient treatment from the courts than other violators of the selective service law. 
One occasional practice has been for judges to suspend sentences conditional on 
the objector’s obeying all other laws . . . From 1965 to 1967, the average sentence 
under the Selective Service Act increased in length from 21 months to 32.1 
months. [citations omitted]. 
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The primary obligation which a government owes the people under its 
jurisdiction is the obligation to preserve itself. It is the sine qua non of all 
other obligations to the people. The basic law of the United States recog- 
nizes this obligation and provides the federal government with various 
means to meet it. Thus, the federal government possesses the power, inter 
alia, to raise armies. Conscription is an appropriate means through which 
the power to raise armies is exercised and the duty of self preservation is 
met. 


Conversely, the obligation of the individual is to uphold the govern- 
ment. Specifically, the individual has the duty to bear arms in the govern- 
ment’s defense. This obligation is supreme and universal.?7 


Those who refuse, under this third view, abrogate citizen responsi- 
bility, ignore the law, place the country in danger, and are most entitled 
to any benefits at the taxpayer’s expense. Allowing an exception, an 
escape from this duty is a matter of legislative grace, a congressional 


recognition that not all persons can agree in conscience to bear arms. 
Congress 


may grant or withhold the exemption as in its wisdom it sees fit. . . . No 
other conclusion is compatible with the wellnigh limitless extent of the war 
powers ..., which include, by necessary implication, the power in the last 
extremity, to compel the armed service of any citizen in the land, without 
regard to his objection or his views in respect of the justice or morality of the 
particular war or of war in general.?® 


Therefore, under this third view, since the current registration law has no 
such exemption for conscience, the non-registrant has no defense, and 
must be regarded as unworthy of citizenship benefits. 

The problem with this view is that a breach of the duty to defend 
government becomes something that it is not. While the breach may be 
antigovernment and unpatriotic, it is not entirely undemocratic. The pri- 
mary focus of the theory described above is the contract between govern- 
ment and individuals for mutual support. After his description of the de- 
fense of conscription, Thunder posits the fourth view of this sepctrum. 
He argues that the above-described focus ignores the first of two social 
contracts inherent in American political theory, the one that differenti- 
ates democracies from less egalitarian forms of government; that is, the 
contract between individuals to fashion a government whose funda- 
mental purpose is to preserve individual liberty.2° To illustrate, tax resis- 





27 Thunder, The Jurisprudence of Conscription: Social Contract, Moral Obligation 
and Proposals, 23 CATH. LAW. 255, 257 (1978) [hereinafter referred to as Thunder]. 

28 United States v. Macintosh, 283 U.S. 605, 623 (1931) (holding that an alien who 
refusing to make an oath to bear arms in defense of the United States could not be naturaliz- 
ed). Girourard v. United States, 328 U.S. 61 (1946) overruled the limitation of naturalization 
of aliens, but left intact the holding that conscientious objection is a matter of legislative 
grace. 

29 Thunder, supra note 27, at 258. 
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tance, on the one hand, is undemocratic because it cuts away the ability 
to fashion government without a corresponding increase in the preserva- 
tion of liberty. Without funds or the fundamental cooperation required 
for paying taxes, government cannot be established to govern relations 
between individuals and miximize the liberty of each. Draft resistance, 
on the other hand, does not diminish the first contract between individ- 
uals to form government,°° but only affects the second contract between 
individuals and government.*: ‘‘The ultimate value of the American 
policy is not the preservation of its government but the preservation of its 
liberty.’’32 

Therefore, on the political spectrum, refusing to register is more than 
not giving information, but it is less than treason, and it is also less than a 
breach of a primary social contract between individuals. Non-registration 
must be defined by the social contract between members of the body 
politic, the individuals uniting to form a government. The young man 
has not attacked that body. He has simply disagreed, consciously and 
fundamentally, with a law he chooses to break. No violence or harm to 
the citizenry results—the persons who chose to register would have been 
called to fight anyway. Thus under a fourth view, non-registration 
becomes a crime of disobedience, with the attendant criminal procedure 
and punishment, and simultaneously becomes an expression of criticism 
of government, with the attendant protection accorded to free criticism of 
government. 

Besides being an act of disobedience to law, non-registration has a 
positive effect on the social contract that under the fourth view on the 
spectrum should take the edge off its status as a crime. The debate con- 
cerning the value of war as a solution to political evils is far from being 
over and in fact, has taken on new meaning with modern technology. All 
the usual methods of partcipation in experssion, (voting, referendum, let- 
ters, rallies, publication,) are being used, and may, at some time in the 
future, have the effect sought by the opponents of war. For those persons 
whose conscience demands a realistic, effective, self sacrificing state- 
ment about war, significant enough to provoke government response, 
non-cooperation with the military becomes imperative, and non-registra- 





30 Those young men who resist the draft against economic and political pressure are 
usually acting under religious or moral scruples which are all part of the freedom of ‘‘con- 
science . . . protected by the First Amendment.’’ United States v. Macintosh, 283 U.S. 605, 
(1931) (Hughes, J., dissenting), overruled 328 U.S. 61 (1946). 

31 “‘(I]f the breach of one’s military obligations were a breach of a moral obligation, 
particularly of the supposed moral obligation to kill in defense of others, than draft evasion 
should constitute an act of moral turpitude . . . or would be an extraditable offense. . 
Thunder posits that it is neither. Thunder, supra note 27, at 272-73. 

32 Td. at 261. 

33 While registration permits no exemptions, the conscientious objector is not re- 
quired to perform combat services under other provisions of the draft law, e.g. 50 U.S.C.A. 
App. § 45(j) (1981). 
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tion becomes a symbolic expression of disagreement. As such, it is an im- 
portant section of the marketplace of ideas, ‘‘a safety valve for the body 
politic’? and a ‘‘check upon the machinations of the majority and the 
government,’’34 as they prepare to involve the country in war. The value 
of political disagreement in the ‘‘marketplace’’ has long been recognized 
as having constitutional dimensions.*5 Political advocacy is accepted and 
protected to the point at which it becomes ‘‘incitement to imminent 
lawless action,’’3* and under such a standard, Communists, Marxists, the 
Ku Klux Klan and draft opponents have been permitted to express their 
views, although the protection has been neither constant nor even.3” 
Draft resistance, however, is not purely a free speech issue. The per- 
son who simply refuses to register, and goes his own way, engages in 
political advocacy in the marketplace only in the broadest sense. First 
amendment protections have not been extended so far as to include the 
impact of quiet, unannounced disagreement on the political debate.3* 
The dual nature of draft resistance, disobedience and political state- 





34 Thunder, supra note 27, at 280. 

35 See Abrams v. United States, 250 U.S. 616 (1919) (Holmes, J., dissenting); Masses 
Publishing Co. v. Patten, 244 F. 535 (S.D.N.Y. 1917) (Hand, J.). 

36 Brandenburg v. Ohio, 395 U.S. 444 (1969). 

37 Compare Hess v. Indiana, 414 U.S. 105 (1973); Brandenburg v. Ohio, 395 U.S. 444 
(1969); Lamont v. Postmaster General, 381 U.S. 301 (1965); Yates v. United States, 354 U.S. 
298 (1957); compare Dennis v. United States, 341 U.S. 494 (1951); Whitney v. California, 
274 U.S. 357 (1927). 

38 If non-registration could be, by some broadening of the definition, a ‘‘free speech 
issue,’’ standards for evaluating the student aid amendment have been established. In 
United States v. O’Brien, 391 U.S. 367 (1968), a draft-card burning case, the Supreme Court 
set forth four conditions which must be satisfied before an infringement of free speech is 
permitted: 1) it must be within the constitutional power of government; 2) it must further 
an important or substantial government interest; 3) the underlying interest must be 
unrelated to the suppression of free speech and 4) the incidental restriction of free specch 
must be ‘‘no greater than in essential to the furtherance of that interest.’’ Id. at 377. The first 
two conditions, discussed above, are satisfied when requiring draft registration. Courts 
have upheld criminal convictions for draft violations against many first amendment 
arguments by deferring to congressional determinations of military manpower needs, 
which are unrelated to suppressing free speech. See United States v. O’Brien, 391 U.S. 367 
(1968) (burning a draft card is not ‘‘symbolic speech’’); United States v. Bertram, 477 F.2d 
1329 (10th Cir. 1973) (registration does not infringe free exercise of religion). Only the 
fourth condition remains to test the punishments. 

The usual method for enforcing laws, compelling compliance and punishing wrong- 
doers is through the criminal justice system. Conviction and imprisonment are harsh penal- 
ties, but they are available to further the government’s interest to force registration or 
punish. As long as they are applied equally, with due process, they are constitutionally per- 
missible. With that punishment available, does the student aid amendment contribute 
something ‘‘essential to furthering the government’s interst?’’ It seems unreasonable to 
threaten non-registrants that Congress will not only put them in jail, it will also take away 
their student aid, and assume that they will feel a new compulsion to register. If the usual 
view of the political marketplace were expanded to include every political disagreement, 
symbolic or otherwise, the amendment could be struck down for its non-essential impact on 
free speech. 
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ment, creates a dilemma. The non-registrant, in his political advocacy, 
has already broken the law, and cannot be excused from punishment. His 
exercise of conscience does not necessarily reach the level of free speech 
protected by the First Amendment, but as it does not attack the body 
politic, the contract between individuals, and does have an effect on the 
debate concerning war, non-registration seems deserving of some protec- 
tion. The remainder of this article considers whether that protection is 
available. 


Il. LEGAL ANALYSIS OF THE STUDENT AID AMENDMENT 
A. CONSTITUTIONAL BALANCING AND EQUAL PROTECTION 


What the non-registrant is giving up by making his criticism of the 
government is the chance to receive some financial aid from that govern- 
ment to finance his post-secondary education. He cannot argue that he 
has a constitutional right to higher education,° nor can he claim a consti- 
tutional right to a low-interest loan. His efforts are strikingly similar to 
those of the plaintiffs in Hamilton v. Regents of the University 
California,*° who were Methodist students, pacifists under a proclama- 
tion of the Methodist Church, refusing to submit to military training 
similar to ROTC. That military training, however, was a condition on their 
attendance at the free tuition school, and the students were dismissed. The 
Supreme Court in 1934 had little sympathy, and although they recog- 
nized a ‘‘right to entertain the beliefs, to adhere to the principles and to 
teach the doctrines on which these students base their objections to . . 
military training,’’ the Court held that ‘‘liberty’’ in the due process 
clause ‘‘does not include the right to be a student in a state university free 
from obligatory military training.’’*1 

However, the ‘‘unlimited power of the state to regulate advantages 
supplied by government’’4? has been tempered, since 1934, by the reali- 
zation that this American government cannot, consistent with the Consti- 
tution, act arbitrarily and irrationally ,*? nor can it infringe the exercise of 
liberties by conditioning the benefit or privilege.** Such exercises of 





39 The right to higher education has never been fully examined by the Supreme Court, 
although the importance of education has been emphasized in grade school education 
cases, such as San Antonio Independent School District v. Rodriguez, 411 U.S. 1 (1973), 
and Brown v. Board of Education, 347 U.S. 483 (1954). But in all such cases, racial discrimi- 
nation was the real issue. 

40 293 U.S. 245 (1934). 

41 Id. at 262. 

42 McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 29 N.E. 517 (1882) (a police- 
man has a constitutional right to free speech, but he has no right to be a policeman, dismis- 
sal affirmed). 

43 Van Alstyne, The Demise of the Right-Privilege Disntinction in Constitutional Law, 
81 Harv. L. REv. 1439 (1967-68). 

44 See Sherbert v. Verner, 374 U.S. 398 (1963) (state forbidden to discountinue 
unemployment benefits to a person refusing to work on Saturday for religious reasons). 
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power are evaluated by balancing the individual rights and public con- 
cerns to determine whether the state’s interests are important enough to 
outweigh the effects on the private rights.*5 

In Equal Protection analysis, the protection of individual rights 
depends on the class status and the nature of the exercised right. If the 
class affected is a ‘‘suspect class,’’ a discrete insular minority to whom 
the ordinary political processes have been denied, a law is subject to 
strict scrutiny, that is, the law must be found to be narrowly tailored to 
the enforcement of a compelling government interest. A heightened 
scrutiny is applied when the affected class is less discrete and insular, 
but nevertheless obvious and discriminated against, as in sex discrimina- 
tion cases. The law affecting such a class must be tailored to an important 
state interest in order to be found valid. When any other classifications 
are made, only a rational basis for the law need be proven.*¢ The class dis- 
criminated against by the student aid amendment consists of young men of 
the middle or lower class who refuse to register because of conscience. 
This is neither a traditional suspect class, nor is it a class entitled to 
heightened scrutiny. As to the class, only the rational basis test applies.” 

The nature of the right being affected also determined the degree of 
scrutiny. If a fundamental right is involved, strict scrutiny will be invoked. 
Otherwise, the rational basis test is applied. With the student aid amend- 
ment, the interplay for the individual is between gaining his student loan 


and exercising his rights to disagree. This right to disagree by non-regis- 
tering was found above to not meet current definitions of free speech pro- 
tection, and fundamental First Amendment rights are not involved. Both 
the class and the nature of the right involved require, then, the applica- 





45 Van Alstyne, supra note 43, at 1449. 

46 See generally G. GUNTHER, CONSTITUTIONAL LAW 670-81 (10th ed. 1980). 

47 Robinson v. Johnson, 352 F. Supp. 848 (1973). (denial of veterans’ educational ben- 
efits to conscientious objectors denies equal protection under rational basis test), reversed 
415 U.S. 361 (1974). Just as the draft itself, the student aid amendment has an impact on 
men that it does not have on women; sex discrimination usually triggers heightened scru- 
tiny. Such a challenge to the draft was rejected in Rostker v. Goldberg, 101 S. Ct. 2646 
(1981), on the grounds that women were not similarly situated because they wre not permit- 
ted to accept combat positions. The student aid amendment would probably suffer the same 
fate. Query whether the physically handicapped, conscientious objectors and others in sim- 
ilar positions could be excused from registration since they will not be called to combat 
duty and their names in the pool will obstruct the call-up of combat troups to the same ex- 
tent that women’s names would. 

The student aid amendment has at least a disparate impact on poor or middle class 
students (also not a suspect class), and a racial impact. A study for the Institute for Research 
on Educational Finance and Governance found that nearly % of Hispanic students rely on 
some form of financial aid for access to higher education. Olivas, Michael A., Financial Aid: 
Access and Packaging Policies for Disadvantaged Students, Program Report No. 81-1314 
(Dec. 1981) (available at the Center of Educational Research, Stanford University). Hispanic 
and Black students are likely to have religious or philosophical backgrounds such as Roman 
Catholic of Islamic, which would encourage conscientious objection and nonregistration. 
Such students would be adversely affected by this amendment. 








1983-84 DRAFT REGISTRATION 389 


tion of the rational basis test. This test requires only that ‘‘the basis of the 
classification be more or less rationally connected to an allowable public 
interest not equally capable of accomplishment by alternative means less 
deterimental to the private interest.’’4® One of the public interests in the 
student aid amendment is to encourage compliance with the registration 
requirement, but alternative means that do not cut off access to higher 
education exist. Such means would include clearing up the confusion 
which resulted from various challenges to the draft, including the 
highly-publicized effort to have the registration requirement struck down 
as sex discrimination,*® and President Reagan’s campaign promise to dis- 
mantle the program. Also, the prosecution of some non-registrants en- 
couraged many to become registered .*° In addition, since the threat of be- 
ing denied aid will not encourage the registration of those who are con- 
scientiously refusing to register, as they are bound by their consciences 
and cannot be coerced,*! the rational connection to support the compli- 
ance goal is missing. The other articulated purpose is to punish non-reg- 
istrants, which will certainly be accomplished against those who need 
loans to attend college, but that purpose suffers other constitutional infir- 
mities. 


B. BILL OF ATTAINDER 


By legislative enactment, all those who are so disloyal as to not have 
registered for the draft, no matter what their reasons, are to be denied 
government benefits in the form of financial aid to education. Is this a bill 
of attainder? ‘‘A ‘bill of attainder,’ in the technical language of the law, is 
a statute by which the offencer becomes ‘attained’ and is liable to punish- 
ment without having been convicted of any crime in the ordinary course 
of judicial proceedings.’’? It was a traditional method by which legisla- 
tures have ‘‘inflicted their severest revenge upon traitors,’’5? either con- 
demning to death or deeming civiliter mortuus. Such bills were charac- 
teristic of tyrannical governments and are expressly prohibited by our 
Constitution.54 


Bills of attainder struck at the root of all civil rights and political liberty. 
To declare single individuals, or a large class of persons, criminals, in time 
of peace, merely upon the ground that they entertained certain opinions 
upon questions of church and state; to do this without a hearing . . . ; to in- 
volve the innocent with the guilty in indiscriminate punishment,—was an 





Van Alstyne, supra note 43, at 1456. 
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See infra text at 390-91. 
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W. WHITING, THE GOVERMENT’S WAR POWERS UNDER THE CONSTITUTION OF THE UNITED 
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54 U.S. Const. art. I, § 9. 
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outrage upon the rights of the people not to be tolerated in our constitution 
as one of the powers of government.55 


Modern bills of attainder have been more subtle than the usual pun- 
ishment of death or corruption of blood. Barring access to certain em- 
ployments'®* or to the NLRB or denying the privilege of serving as a union 
officers’? have been found to be sufficient punishment to constitute bills 
of attainder. On the other hand, denial of earned social security benefits 
was not.5® The ‘‘severity of a sanction is not determinative of its character 
as punishment.’’5® What constitutes a bill of attainder requires an 
historical, functional and motivational analysis.®° 

While it is impossible to say that denying a student loan was histor- 
ically a punishment, in our modern era when more than 60% of students 
receive federal aid, and college tuition and expenses exceed the family 
income, in many cases, the denial is an effective bar to many careers. 
Thus, it can be brought within the bar of the Civil War cases which pro- 
hibited rebels from holding positions of public trust unless they could 
swear they had not engaged in any rebellious acts.*1 The critical element is 
motivation: ‘‘whether the legislative record evinces a congressional intent 
to punish.’’6? The student aid amendment was introduced in the House of 
Representatives, said its sponsor, because ‘‘the 93% of eligible men who 
had registered sorely resent the other 7% of Americans who have either 
intentionally or unintentionally chosen not to register.’’*? The majority of 
comments during debate concerned preventing law violators from taking 
taxpayers’ money to get educational benefits. Increasing compliance with 
the registration law was described as a secondary purpose. It seemed not 
to concern the lawmakers that only certain lawbreakers were thus penal- 
ized. There was no effort to exclude from educational benefits those who 
had murdered, or sold illicit drugs or littered—only those who would not 
register for the draft. The punitive intent is obvious. 

Whether the amendment can have an effect on increased compliance 
with draft law will require a statistical analysis. But less restrictive alter- 
natives are available. When the Justice Department began in the summer 
of 1982 to prosecute offenders, the number of non-registrants dropped 
significantly. The confusion created by the two challenges to constitu- 
tionality of the draft and President Reagan’s campaign announcement 





55 Whiting, supra note 52, at 85-86. 
56 Ex parte Garland, 71 U.S. (4 Wall.) 333 (1867), Cummings v. Missouri, 71 U.S. (4 
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57 Van Alstyne, supra note 43, at 1457. 

58 Fleming v. Nestor, 363 U.S. 603 (1960). 

9 Id. at 616. 
Nixon v. Administrator of General Services, 433 U.S. 425 (1977). 
Cummings v. Missouri, 71 U.S. (4 Wall.) 277 (1967). 

2 Nixon v. Administrator of General Service, 433 U.S. at 478. 

53. 128 CONG. REC. 4753, 4757 (July 28, 1982). 
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that he would not continue the draft certainly could be cleared up by bet- 
ter notification and publicity. In these ways, the unaware and the deliber- 
ate, non-conscientious non-registrants would be ‘‘encouraged’’ to comp- 
ly. Those whose refusal is conscientiously or religiously based would not 
be subject to further risks. Under the student aid amendment, the cons- 
cientious resister cannot escape punishment—he is bound by a moral 
code not to register and the hearings are strictly limited to the com- 
pliance issue: further evidence of a narrow-minded punitive intent.®5 

That analysis is also the beginning of the functional test: whether the 
law furthers non-punitive legislative purposes. That is, is there a rational 
connection between the sanction and the purposes of the legislation of 
which it is a part?®* The rational connection does not need to be very sig- 
nificant. In Fleming v. Nestor,®’ the individual was denied social security 
benefits, after he had paid into the system for years, when he was de- 
ported for having been a communist some twenty years before. Describ- 
ing the sanction as the ‘‘mere denial of a non-contractual government 
benefit,’’ the court found the increased benefit to the national economy if 
the funds stayed in the United States to be a sufficient connection. It is a 
tenuous result, at best, but the statute’s history contained no evidence of 
punitive intent. The object of the student aid amendment is to prevent 
non-registrants from receiving aid. Since there are less burdensome alter- 
natives for getting others to register, the legislation’s only surviving pur- 
pose is to deny government benefits to students with conscientious objec- 
tions to the draft. The amendment certainly does nothing to further the 
administration of student aid; indeed, it hinders and delays. 

The Nixon court expressed, as a reason for voiding bills of attainder, 
‘‘the fear that the legislature, in seeking to pander to an inflamed popular 
constituency, will find it expedient openly to assume the mantle of a 
judge—or worse still—lynch mob.’’** There is reason to be concerned 
here, in light of the punishment, and in light of the deprivations of due 
process. 


C. PROCEDURAL DUE PROCESS 


The limits of what can be done in the name of national defense and 
military affairs, even with the deference of the courts, are met in the area 
of due process. In explaining the no hearing factor in the student aid 
amendment,®® T.H. Bell, the Secretary of Education, said ‘‘No matter 





65 See Nixon v. Administrator, 433 U.S. at 481, in which precautions and safeguards 
for property and other rights were indicative of a legitimate, non-punitive intent. 

66 Fleming v. Nestor, 363 U.S. 603, 617 (1960). 

67 Id. 

68 Nixon, 433 U.S. at 480. 

69 Hearings are provided only when a young man has registered but does not have his 
Letter of Acknowledgment, and only on the verification issue. Persons may not defend a 
refusal to register at this hearing. 
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what your moral code is, the law is the law.’’7° The courts, however, 
have taken a different view, even with the Selective Service Law. 

During the Vietnam war, the Supreme Court held that induction 
could not be substituted for prosecution authorized under criminal stat- 
utes provided for draft evaders.’! It was also held that reclassification 
was not available as punishment for deferred students who actively pro- 
test the war, because the adjudication of matters of freedom of speech is 
properly vested in the judicial system.’? Together, these cases can be 
read as protesting attempts to circumvent the usuai process for 
evaluating crimes by invoking the need for military manpower. 

The usual protections of due process in criminal law include an op- 
portunity to be considered innocent until proven guilty, to present a de- 
fense and to avoid being a witness against one’s self.” The student aid 
amendment, while adding to the criminal punishment imposed for non- 
registration, avoids each of these protections. The presumption of inno- 
cence disappears because the educational benefit is denied if the student 
cannot prove his innocence. Under the criminal justice system, the gov- 
ernment must prove a knowing failure to register, a mens rea. In spite of 
50 U.S.C. App. § 465(a),74 courts have consistently required ‘‘that the 
government prove the existence of a culpable criminal intent in prosecu- 
tions for a knowing failure’’’5 to register. The government’s burden re- 
quires proving awareness of the legal obligation and a deliberate purpose 
not to comply.’* The student aid amendment and the regulations there- 
under require no such governmental proof. The entire burden is upon the 
student to assert and prove compliance. The application form for aid will 
provide the notice that draft registration is a law and the student need on- 
ly read the form, then go and register. This will save some students from 
the punishment of loan denial; but of those who conscientiously refuse to 
sign up, the presumption of innocence will be available for those who 
neither need nor want student aid, but lost for those who apply.’” 
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The presumption is lost for students who apply for student aid be- 
cause they will have signed a certified statement that, by its very nature, 
gives notice. If a student can swear neither that he need not register nor 
that he has done so, he gives his name as having violated the law. The ex- 
tent to which this will subject him to criminal prosecution depends on 
the extent of cooperation between the Selective Service, the Department 
of Education and the colleges and universities. It is still a question 
whether the schools should sent their lists to Education or deny aid on 
their own.”* However, the individual is forced to choose between in- 
criminating himself and losing his aid. Such a choice has been held to be 
an unacceptable burden on the fifth amendment privilege in the context 
of public employment,’? and disclosure of unprotected, criminal activi- 
ties must be ‘‘specifically, directly and narrowly related to employment 
performance.’’®° No such specific, direct and narrow connection can be 
found between student loans and draft registration, but since the eco- 
nomic burden should appear to be less than when one loses his job, the 
severity of the burden would require strong documentation. A real risk of 
criminal prosecution strengthens the claim of impermissible burden, and 
as a defense at trial, a claim of self-incrimination could force the exclu- 
sion of the certified statement.** 

In the regular criminal process, other defenses are available which 
cannot be asserted on a student loan application. Selective prosecution 
has been successfully used by at least one young man who had been 
vocal in his opposition to war, as was a defense of the illegality of the 
draft requirement.*? The case can be dismissed, the punishment avoided. 

What happens, then, when he applies for aid? Is the case res judicata? 
Or if he serves his time, how does he fill in the form? Is the registration 
requirement dismissed? Would double jeopardy result? Since the statute 
requires those born after 1960 to register,** but the statute of limitation 
expires 5 years after his 26th birthday,*4 will the non-registrant be able to 
get a student loan before 1991? What about after? The regulations answer 
none of these questions and the lack of hearing will prevent them from 
being raised as loans are denied. 
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IV. CONCLUSION 


United States history has been marked with attempts, none too suc- 
cessful, to balance the rights of individuals with the nation’s needs and 
with other citizen’s needs in the context of defense. In the early state 
militias and the Civil War, a man could be exempt if he paid a commuta- 
tion fee.*5 During World War II, draft resisters were imprisoned for the 
duration, and conscientious objectors were put to work in the Civilian 
Public Service for the equivalent of an enlistment period, without pay, 
without insurance, without dependent allowances.** The Vietnam War 
brought suggestions that resisters should be banished.®” 

Some protection for the conscientious non-registrant has been af- 
forded by the courts by means of low sentences or probation.®* But the 
problem remains. Some cannot be appeased in their desire to punish. 
What was said of World War II seems to have continuing validity: ‘‘The 
limits to tolerance of conscience in the United States were fixed not so 
much by general public mandates as by pockets of influential opinion 
predisposed to view the objector as an unpatriotic slacker and resenting 
the fact that he was spared the risks of combat.’’*® Perhaps the fact that 
colleges and universities have always had a wide degree of tolerance for 
objectors and have fostered the greatest centers for resisting the draft ex- 
plains why the added punishment has come in the form of denying stu- 
dent loans. But the amendment has broad implications. Representative 
Solomon has promised to offer similar amendments to job training funds, 
home loans and other programs ‘‘until every young man is deprived of 
federal assistance unless he has obeyed the law and fulfilled his obliga- 
tion as a citizen of the United States.’’°° Are we retreating to the time 
when one had to swear to bear arms in the national defense to become a 
lawyer,°*! to become natrualized?9 

In an era when the military is meeting its manpower needs through 
volunters,°? even while rejecting unskilled and untrained recruits, a reg- 
istration requirement with no conscription power seems little more than 
‘‘saber-rattling.’’®4 Draft resistance by not registering becomes a technical 
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crime and an expression of criticism of government protected by the First 
Amendment. The war powers are not limitless, cannot be, else we sacri- 
fice the liberties we are trying to protect. The punishments for not agree- 


ing with government cannot include loss of our rights and benefits as 
citizens. 








THE RIGHTS OF GAY 
STUDENT ORGANIZATIONS 


WILLIAM R. STANLEY* 


‘The strength of this society lies in its willingness and ability to tolerate the 
expression of unpopular, even abhorrent, ideas.’’ Student Coalition for Gay 
Rights v. Austin Peay State University, 477 F. Supp. 1267, 1273 (M.D. 
Tenn. 1979) (Wiseman, J.). 


INTRODUCTION 


This article is concerned with the conflict that often develops be- 
tween university administrations and students wishing to form a gay stu- 
dent organization. The attorney representing a university which is reluc- 
tant to recognize a gay student group, as well as the attorney representing 
the students involved, should gain from this overview an understanding 
of the rights of gay student organizations, and a realization of the fruit- 
lessness of certain legal arguments against allowing the registration of 
gay student organizations. An analysis of the cases addressing the rights 
of gay student organizations perhaps provides the best opportunity for 
considering current law on the first amendment privileges of students. 

In the ‘80’s, an era of less student activism than the ‘60’s and ‘70’s, 
gay organizations are often the most visible and active groups on cam- 
pus. Today, hundreds of gay groups exist on campuses nationwide. An 
indication of the prevalence and importance of gay student groups is the 
fact that early in 1982, 200 students from thirty schools gathered in San 
Francisco for the first Western regional gay-lesbian student conference. 
Additionally, South Western conference held its initial meeting in Baton 
Rouge.! While the formation of gay student groups has been increasing 
on college campuses, the requests of these organizations for official rec- 
ognition? have often met with opposition, or been granted subject to 
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limitations not applied to other groups. Perhaps in no other area in recent 
years have the asserted first amendment rights of students clashed so 
with the will of school administrators. As a result, opinions dealing with 
gay student groups have been issued in at least three state courts, three 
federal district courts, and four federal circuit courts of appeals. 

The phenomenon of gay student organizations represents a merger of 
the student rights movement and the gay rights movement. Accordingly, 
this article first explores the roots of these two movements and two land- 
mark decisions which emerged from the student rights movement. Then 
the focus turns toward the applicability of the first and fourteenth amend- 
ments to gay student groups in particular, and the bounds of proper regu- 
lation of student organizations in general. 

This article considers only state-supported universities. The reason 
for this is that the public school, as an agency of the state, is bound to 
meet obligations created by the federal constitution. Most of the cases 
considered in this analysis have turned upon the applicability of first 
amendment free speech guarantees and fourteenth amendment require- 
ments for due process and equal protection to public schools. Because 
the federal constitution only protects against state action interfering with 
fundamental rights, deprivation of those rights by private institutions is 
not constitutionally forbidden. 


I. FACTUAL AND LEGAL BACKGROUND 


A. THE STUDENT RIGHTS MOVEMENT 


Edward E. Sampson, Professor of Psychology at the University of 
California, Berkeley, predicted that ‘‘in the future, when historians write 
about the domestic scene of the sixties, one of the major themes that will 
emerge undoubtedly will focus on the related issues of general unrest, 
dissent, organized activism, and mass protest.’’* Nowhere was 
Sampson’s characterization of America in the 1960’s more accurate than 
on the nation’s college campuses. The roots of student activism in the 
sixties lay in that decade’s unresolved conflicts—racism, war and the 
denial of personal freedoms.* University students organized, demon- 
strated and otherwise expressed their convictions on these issues as 
never before. When attempts were made to block this student activism, 
the conflicts were often resolved in the courts. The student activism of 
the 1960’s afforded the Warren Court opportunities to delineate the first 
amendment rights of students, and to set precedents later followed and 
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even expanded by the Burger Court. The Court’s two leading cases on 
students’ rights are Tinker v. Des Moines Independent Community 
School District® and Healy v. James.’ 


1. Tinker v. Des Moines Independent Community School District 


Tinker v. Des Moines Independent Community School District arose 
from a disputed regulation promulgated by principals of public schools pro- 
hibiting the wearing of black armbands by children while on school facilities. 
The black armbands were being worn in protest of the Vietnam war. 
The affected students filed a complaint, through their fathers, alleging a 
violation of their civil rights under 42 U.S.C. § 1983.8 

The case went to the United States Supreme Court which recognized 
the wearing of an armband for purposes of expressing certain views as 
symbolic speech protected by the first amendment. Justice Fortas wrote 
for the majority that ‘‘[i]t can hardly be argued that either students or 
teachers shed their constitutional rights to freedom of speech or expres- 
sion at the schoolhouse gate.’’® 

The Court rejected the argument of the school authorities that restric- 
tion of the armbands was reasonable based on their fear of a disturbance 
generated by wearing of the armbands. The Court held: ‘‘[I]n our system, 
undifferentiated fear or apprehension of disturbance is not enough to 
overcome the right to freedom of expression.’’1° However, the Court did 
recognize that the first amendment does not protect speech generated 
within the environment of the public school where such speech 
‘‘materially disrupts classwork or involves substantial disorder or inva- 
sion of the rights of others.’’11 


2. Healy v. James 


In Healy v. James’? a state college had denied official campus recog- 
nition to a local chapter of Students for a Democratic Society (SDS). The 
SDS chapter had complied with all requisite procedures established by 
the College applicable to student groups seeking official recognition. 
When they were denied official sanction, the students brought suit seek- 
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ing declaratory and injunctive relief. Justice Powell, writing for the ma- 
jority, began his analysis of the situation by reiterating prior holdings 
that first amendment protections apply to public schools. He further ob- 
served that implicit within the rights protected by the first amendment is 
the right of individuals to associate to further their beliefs. In conclusion, 
he stated that ‘‘[t]here can be no doubt that denial of official recognition, 
without justification, to college organizations burdens or abridges that 
associational right. The primary impediment to free association flowing 
from nonrecognition is the denial of use of campus facilities for meetings 
and other appropriate purposes.’’1% 

As in the earlier decisions, the Court recognized that limits exist to 
the protections the first amendment affords public school students (see 
Section III for a discussion of these limits). However, the Court added 
that ‘‘[t]he government has the burden [in justifying a restraint] of estab- 
lishing a knowing affiliation with an organization possessing unlawful 
aims and goals, and a specific intent to further those illegal aims.’’14 The 
Court noted: ‘‘The critical line heretofore drawn for determining the per- 
missibility of regulation is the line between mere advocacy and advocacy 
‘directed to inciting or producing imminent lawless action and . . . likely 
to incite or produce such action.’’’*5 Finally, the Court recognized that 
‘‘{jJust as in the community at large, reasonable regulations with respect 
to the time, the place, and the manner in which student groups conduct 
their speech-related activities must be respected.’’16 


B. THE GAY RIGHTS MOVEMENT 


Contemporaneous with the student rights movement in the 1960’s 
and ’70’s, another social movement was emerging through a single inci- 
dent of defiance. The so-called Stonewall Riots are generally heralded as 
the inception of the modern gay rights movement. On Friday, June 27, 
1969, eight officers of the Public Morals Section of the New York City 
Police Department, armed with a warrant charging a liquor law violation, 
arrived at the Stonewall Inn on Christopher Street in Greenwich Village. 
The raid that ensued was not just another routine closing of a gay bar. 
After announcing the arrest of employees, the officers stood at the door 
releasing only those customers who could produce identification. On 
that warm night, the customers who were released began to gather across 
the street. These angry patrons hurled bottles and stones and the police 
were forced to barricade themselves inside the bar until reinforcements 
arrived. The next night, crowds gathered in the vicinity to protest the 
vice squad action of the night before. Confrontations with the police con- 
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tinued in the neighborhood for four more nights. The anger of gay New 
Yorkers over the police actions at the Stonewall Inn unified the city’s gay 
community as never before. Within a month after the Stonewall Riots, the 
Gay Liberation Front had organized in New York City and the modern 
gay rights movement had begun.?7 

Today the gay rights movement is finding a ready forum on the col- 
lege campus. But public school administrators, fearing a public outrage, 
are often reluctant to register gay student groups. This stand-off between 
university administrators and students seeking to organize gay campus 
groups presents anew the opportunity to explore the bounds of the first 
and fourteenth amendments when applied to students on college cam- 
puses. 


I]. THE FIRST AMENDMENT AND GAY STUDENT ORGANIZATIONS 


The First Amendment to the United States Constitution provides that 
“‘Congress shall make no law . . . abridging the freedom of speech . . . or 
the right of the people peaceably to assemble, and to petition the Govern- 
ment for a redress of grievances.’’!* Implicit in the first amendment’s 
freedoms of speech, assembly and petition is the right of individuals to 
associate to further their personal beliefs.1° The Supreme Court held in 
Healy v. James?° that denial by a state university of official recognition, 


without justification, to a college organization burdens or abridges the 
members’ associational rights. In Gay Alliance of Students v. 
Matthews,?1 the Fourth Circuit discusses the nature of such an infringe- 
ment of associational rights where a gay student organization has been 
denied official recognition. 


Absent registration [i.e. official recognition], there are admittedly no direct 
barriers to the members of GAS [Gay Alliance of Students] continuing to 
meet, to discuss the problems which homosexuals face, and to take lawful 
action to ameliorate some of these problems. But VCU [Virginia Common- 
wealth University] concedes that a lack of recognition will hinder its 
[GAS’s] recruitment efforts as well as to deny it VCU’s services which are af- 
forded to other registered student organizations. These denials are within 
the scope of Healy, and therefore we conclude that there has been a denial of 
first amendment rights unless there is justification for the refusal of registra- 
tion.?2 





17 See generally L. HUMPHREYS, OUT OF THE CLOSETS THE SOCIOLOGY OF HOMOSEXUAL 
LIBERATION (1972); see also, T. MAROTTA, THE POLITICS OF HOMOSEXUALITY (1981). 

18 U.S. Const. amend. I. 

19 See, e.g., Baird v. State Bar of Arizona, 401 U.S. 1, 6 (1971); NAACP v. Button, 371 
U.S. 415, 430 (1963); Louisiana ex rel. Gremillion v. NAACP, 366 U.S. 293, 296 (1961); and 
NAACP v. Alabama ex re]. Patterson, 357 U.S. 449 (1958). 

20 408 U.S. 169 (1972). 

21 544 F.2d 162 (4th Cir. 1976). 

22 Td. at 165. 
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A. PURPORTED JUSTIFICATIONS FOR DENYING OFFICIAL RECOGNITION TO 
GAY CAMPUS ORGANIZATIONS 


In addressing the issue of what circumstances might justify an aca- 
demic institution’s refusal to recognize a student organization, the 
Supreme Court in Healy v. James allowed that ‘‘[a]ssociational activities 
need not be tolerated where they infringe reasonable campus rules, inter- 
rupt classes, or substantially interfere with the opportunity of other stu- 
dents to obtain an education.’’23 

The question of the validity of an asserted justification for a refusal to 
recognize a student group has on occasion been analyzed in the context 
of a compelling state interest test. Such a test recognizes that first amend- 
ment rights are not absolute, but may be restricted only ‘‘if the State dem- 
onstrates a sufficiently important interest and employs means closely 
drawn to avoid unnecessary abridgement of associational freedoms.’’24 
Various justifications or state interests have been set forth where the 
denial of official recognition to a gay student organization has been chal- 
lenged in the courts. This section examines those proffered justifications 
and their treatment by the courts. 


1. The Illegality of Homosexual Activity 


Homosexuality, the condition of being sexually and emotionally 


oriented toward persons of the same sex, is a state of being, and as such 
cannot be considered a crime.?5 Homosexual acts, on the other hand, are 
considered subject to the State’s police power in some jurisdictions. The 
current trend is toward the repeal of laws that make consenting sexual 
conduct between adults of the same sex a criminal act.26 However, in jur- 





23 408 U.S. at 189. 

24 Buckley v. Valeo, 424 U.S. 1, 25 (1976), quoted in Student Coalition for Gay Rights 
v. Austin Peay State Univ., 477 F. Supp. 1267, 1272 (M.D. Tenn. 1979). 

28 Gay Alliance of Students, 544 F.2d at 166; see also, Robinson v. California, 370 
U.S. 660 (1962) which held that drug addicts could not be punished for offenses which 
made their status of addiction a crime. 

26 In 1955, replying in part upon the findings of the ‘‘Kinsey Report’’ (A. KINSEY, W. 
POMEROY ANDC. MARTIN, SEXUAL BEHAVIOR IN THE HUMAN MALE, (1948)), the American Law In- 
stitute recommended, in the Model Penal Code, that all sexual practices not involving force, 
adult activity with minors, or public conduct, be excluded from the criminal law. MODEL 
PENAL CODE § 207.5(1) comment (Tent. Draft No. 4 1955). In 1973, the American Bar Assoc- 
iation passed a resolution urging the states to repeal all laws that made any form of consent- 
ing sexual conduct between adults, in private, a criminal act. 98 American Bar Association, 
1973 Annual Report 473 (1977). The Model Penal Code, and to a lesser extent the recom- 
mendations of the American Bar Association, have served as guidelines to states revising 
their criminal codes. As a result, laws prohibiting consensual sodomy have been repealed 
by the legislatures of twenty-three states: Alaska, California, Colorado, Connecticut, Dela- 
ware, Hawaii, Illinois, Indiana, Iowa, Maine, Nebraska, New Hampshire, New Jersey, New 
Mexico, North Dakota, Ohio, Oregon, South Dakota, Vermont, Washington, West Virginia, 
Wisconsin, and Wyoming. See E. BoGGAN, M. Hart, C. LESTER, J. RUPP, THE RIGHTS OF GAY 
PEOPLE (1983); 1983 Wis. Laws 17. Sodomy laws have been declared unconstitutional by the 
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isdictions which still have such criminal laws, the illegality of homosex- 
ual conduct has often been cited by universities as justification for their 
refusal to recognize gay student organizations. Although no university 
has identified the legal basis relied upon to support this justification, it 
may arguably be based upon the ‘‘clear and present danger’’ rule first 
enunciated in Schenck v. United States.47 The ‘‘clear and present 
danger’ rule provides that a showing of imminent lawless activity could 
justify subsequent criminal prosecution for otherwise constitutionally 
protected conduct. However, the rule more often applied today is that ex- 
pressed in Brandenburg v. Ohio.?* Brandenburg established the principle 
that constitutionally safeguarded conduct may be punished only when it 
is ‘‘directed to inciting or producing imminent lawless action and is 
likely to incite or produce such action.’’?9 

Whatever the purported legal basis, the illegality of homosexual acts 
is the argument offered most frequently in an attempt to justify a univer- 
sity’s refusal to recognize a gay rights organization. Courts dealing with 
the issue of recognizing gay organizations have consistently rejected this 
argument. Many of these courts have looked to the statement of purpose 
of the organization in question to establish the intent of the membership 
as being to associate merely to advocate change in the law. Once this in- 
tent is established, Healy v. James*° is controlling, and a critical line for 
first amendment purposes is therefore drawn between advocacy, which is 
entitled to full protection, and action, which is not.31 

Typical of the struggle for official recognition waged between a 
newly formed gay student organization and a university administration is 
the fact situation described in Gay Activists Alliance v. Board of 
Regents .32 On October 5, 1976, a group of students enrolled in the Uni- 
versity of Oklahoma submitted to the University’s student Attorney 
General an application for recognition of Gay Activists Alliance (GAA) as 





Supreme Courts of Florida (Franklin v. State, 257 So.2d 21 (Fla. 1971)), New York (People 
v. Onofre, 51 N.Y.2d 476, 415 N.E.2d 936, 434 N.Y.S.2d 947 (1980), cert. denied, 451 U.S. 
987 (1981)), and Pennsylvania (Commonwealth v. Bonadio, 490 Pa. 91, 415 A.2d 47 
(1980) ). Recently a federal district court in Texas invalidated that state’s criminal prohibi- 
tion on ‘‘homosexual conduct.’’ Baker v. Wade, 553 F. Supp. 1121 (N.D. Tex. 1982) appeal 
pending. In Doe v. Commonwealth’s Attorney for the City of Richmond, 403 F. Supp. 1199 
(E.D. Va. 1975), aff'd mem., 425 U.S. 901 (1976), the Supreme Court summarily affirmed, 
without issuing an opinion, the decision of a federal district court that upheld the validity 
of Virginia’s sodomy law. However, the Supreme Court denied the People of New York’s 
writ of certiorari in People v. Onofre. Onofre held that New York’s consensual sodomy law 
was unconstitutional as violative of privacy rights protected under the United States Con- 
stitution. See E. BOGGAN, M. Hart, C. LESTER, J. RUPP, THE RIGHTS OF GAY PEOPLE (1983). 
27 249 U.S. 47 (1919). See also, Dennis v. United States, 341 U.S. 494 (1951); Gitlow 

v. New York, 268 U.S. 652 (1925). 

395 U.S. 444 (1969). 

Id. at 447. 

408 U.S. 169 (1972). 

Id. at 192. 

Gay Activists Alliance v. Board of Regents, 638 P.2d 1116 (Okla. 1981). 
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a student organization. The student Attorney General submitted the ap- 
plication for approval to the University of Oklahoma Student Association 
Congress (Student Congress), which refused recognition. The Student 
Congress remained steadfast in its refusal, notwithstanding a writ of 
mandamus to recognize the GAA issued by the University of Oklahoma 
Judicial Tribunal. On February 10, 1977, the Board of Regents of the Uni- 
versity of Oklahoma, as the highest body of appeal within the university 
system and the final administrative authority with regard to the Univer- 
sity, rejected a motion by GAA for recognition. The GAA, having ex- 
hausted all administrative remedies, on February 15, 1977. sought relief 
in the District Court of Cleveland County, Oklahoma, alleging a denial of 
constitutional rights and a violation of civil rights. The district court 
denied relief and the GAA appealed to the Supreme Court of Oklahoma. 

According to the district court testimony of the GAA president, 
among the purposes of the GAA was advocacy of the elimination of legal 
discrimination against homosexuals. The Regents based their refusal for 
recognition on, inter alia, the assertion that the behavior endorsed by, 
and sought to be promoted by, the GAA violated Oklahoma law.33 The 
court rejected this argument quoting from Justice Douglas’s concurring 
opinion in Healy that ‘‘[t]he First Amendment does not authorize 
violence . . . [but] it does authorize group activities, and espousal of 
change.’’*4 The Oklahoma court noted that ‘‘[nJone of the GAA’s pur- 
poses or activities evidenced present violations of state law. . . .’’35 Fin- 
ally, the court admonished that ‘‘carefully drafted organizational by-laws 
will continue to defeat any argument that there exists express encourage- 
ment or endorsement of illegal behaviour or that there exists a call for im- 
minent and lawless action. . . .’’36 

In Student Coalition for Gay Rights v. Austin Peay State 
University,” university officials also based a denial of recognition, in 
part, on the fact that homosexual behavior constitutes a crime ‘‘against 
nature’ under Tennessee statutory law.3* The district court rejected this 
attempt on the part of the University to justify its restriction on the Coali- 
tion’s right of association. The Memorandum by Judge Wiseman cited 
the statement of purpose adopted by the Coalition, relying particularly 
on the fourth enumerated purpose which was: 





33 OKLA. STAT. ANN. Crime against nature 21, § 886 (1958) provides: 

Every person who is guilty of the detestable and abominable crime against nature, 
committed with mankind or with a beast, is punishable by imprisonment in the 
penitentiary not exceeding ten years. 

34 Board of Regents, 638 P.2d at 1122 (quoting Healy, 408 U.S. at 197). 

38 Board of Regents, 638 P.2d at 1122. 

36 Td. at 1121. 

37 477 F. Supp. 1267 (M.D. Tenn. 1979). 

38 TENN. CODE ANN. § 39-707 (1955) (current version at § 39-2-612 (1982)) provides: 
Crimes against nature, either with mankind or any beast, are punishable by im- 
prisonment in the penitentiary not less that five (5) years nor more than fifteen 
(15) years. 
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To engender a rational debate concerning sodomy laws and other statutes 
that proscribe private sexual conduct between consenting adults without 
ethical, social, or political justification, and to urge their repeal. 

As an educational and political action organization the Coalition does 
not advocate or promote violation of state statutes. Our goal is not to pro- 
mote homosexuality or any other kind of sexual behavior but to promote 
understanding and equality for all people without regard to their sexual 
orientation. We seek to effect our goals through compliance with the Con- 
stitution of the United States and the State of Tennessee, Tennessee stat- 
utory law and the rules and regulations of the University.3° 


Drawing a distinction between speech and conduct, Judge Wiseman con- 
cluded: 


Plaintiffs fully intend to voice their disagreement with the law and to advo- 
cate its revision or repeal. This is the quintessence of First Amendment exer- 
cise. Until the law is changed, APSU [Austin Peay State University] can vig- 
orously enforce the sodomy laws of Tennessee and the prohibition against 
solicitation to commit sodomy, either against individual members of plain- 
tiff organization or against the organization itself if it is found to be sponsor- 
ing such conduct now condemned as criminal. It may not abridge speech 
and association. *° 


The illegality of homosexual acts in Missouri was strongly relied 
upon by the University of Missouri in an attempt to justify its denial of 


recognition to a gay student organization in Gay Lib v. University of Mis- 
souri.* In that case, a gay student organization, having exhausted all ad- 
ministrative appeals of a denial of recognition,*? filed a civil rights action 
in federal district court under 42 U.S.C. § 1983.43 The suit alleged that non- 
recognition infringed upon the members’ first amendment freedom of 
association and denied them equal protection. The district court, relying on 
the testimony of two psychiatrists, ruled that school officials had justified 
their action on the ground that recognition of Gay Lib would probably result 





39 477 F. Supp. at 1271 n.4. 
40 Id. at 1274. 
41 558 F.2d 848 (8th Cir. 1977), cert. denied sub nom. Ratchford v. Gay Lib, 434 U.S. 
1080 (1978). 
42 During the administrative appeals process Gay Lib submitted a revised, more de- 
tailed statement of purposes which included a statement that: 
Gay Lib intends to create a forum for the study of the sexual statutes of this state 
and especially of the sodomy law now in effect. Through study of the intent of the 
law and of its psychological and sociological implications, it will be possible to 
more fully understand what the full meaning is of being gay. Through knowledge 
of the law, it becomes possible to create an atmosphere within which the present 
statute may be revised or eliminated through an educational and candid look at all 
ramifications of such laws and their rationale. Changes of other such laws outside 
of Missouri and in nations such as Great Britain will provide a fuller context. 
Id. at 851, n.4. 
43 42 U.S.C. § 1983 (1981). 
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in the commission of felonious acts of sodomy in violation of Missouri 
law.*4 

The Eighth Circuit Court of Appeals reversed the holding of the dis- 
trict court, finding the opinions of defendants’ experts, accepted ‘‘at face 
value,”’ ‘‘insufficient to justify a governmental prior restraint on the right 
of a group of students to associate for the purposes avowed in their state- 
ment and revised statement of purposes.’’*5 A prior restraint of expres- 
sion, the court held, may be justified only by a substantial showing of a 
likelihood of imminent lawless action. 

Finally, the court noted that not all members of Gay Lib were homo- 
sexual. The court queried whether the University of Missouri would rec- 
ognize a group of heterosexual students meeting to discuss the problems 
of homosexuals and the repeal of sodomy laws, since there would be no 
basis to infer that the compulsive behavior of the students would incite 
violations of the law.46 

The Gay Lib case presented the Supreme Court its only opportunity 
to date to comment on the applicability of the first amendment to gay stu- 
dent organizations. The Court, however, denied the writ of certiorari 
brought by the defendants.*” Justice Rehnquist wrote a blistering dissent 
to the denial of certiorari in which he was joined by Justice Blackmun. 
Justice Rehnquist wrote that ‘‘the issue posed in this case is the extent to 
which a self-governing democracy, having made certain acts criminal, 
may prevent or discourage individuals from engaging in speech or con- 
duct which encourages others to violate those laws.’’48 

In Gay Alliance of Students v. Matthews,*® the illegality of homosex- 
ual activity in Virginia was suggested as a justification for denial of of- 
ficial recognition to a gay student organization. Virgina Commonwealth 
University asserted that ‘‘‘[a]s a matter of logic, the existence of GAS [Gay 
Alliance of Students] as a recognized campus organization would in- 
crease the opportunity for homosexual contacts.’ ’’5° 

The Fourth Circuit Court of Appeals decision stated at the outset that 
‘‘It]here is neither claim nor evidence that GAS as such engages in 
unlawful activities. So far as this record establishes, it is, at most, a ‘pro- 
homosexual’ political organization advocating a liberalization of legal 





44 Expert testimony to the contrary was also heard. Gay Lib, 558 F.2d at 854. Mo. 
ANN. STAT. § 563.230 (Vernon 1953) provided: ‘‘Every person who shal! be convicted of the 
detestable and abominable crime against nature, commited with mankind or with beast, 
with the sexual organs or with the mouth, shall be punished by imprisonment in the 
penitentiary not less than two years.’’ Sodomy is currently criminalized in Missouri under 
Mo. ANN. STAT. § 566.060 (Vernon 1979). 

45 558 F.2d. at 854. 

46 Td. at 856 & n.17. 

47 Ratchford v. Gay Lib, 434 U.S. 1080 (1978). 

48 Id. at 1082. 

49 544 F.2d 162 (4th Cir. 1976). 

50 Id. at 166. 
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restrictions against the practice of homosexuality .... ’’51 As to VCU’s 
assertion regarding ‘‘increased opportunity for homosexual contacts,”’ 
the court termed the meaning of the phrase as being ‘‘not entirely 
clear.’’5? If the University were attempting to prevent gay people from 
meeting one another to discuss their problems and possible solutions to 
those problems, then, the court held, ‘‘its purpose [the University’s] is 
clearly inimical to first amendment values.’’5? If, on the other hand, the 
University were concerned with a possible rise in the incidence of 
homosexual acts between students, ‘‘then a different problem is 
presented.’’54 The fourth circuit stated in dictum that the University 
could constitutionally regulate such conduct. Nonetheless, in the words 
of Judge Winter, ‘‘denial of registration is overkill.’’55 

Gay Students Organization of the University of New Hampshire v. 
Bonner,** a case considering the permissible range of regulation of the 
social events of a gay student organization, also considered the issue of 
the illegality of homosexual acts.5? The University had asserted an in- 
terest in preventing illegal activity including ‘‘deviate sex acts’’ and 
‘lascivious carriage.’’ Chief Judge Coffin of the First Circuit Court of Ap- 
peals dismissed this argument relying on the district court’s finding that 
‘no evidence was adduced to show that improper or illegal activities had 
taken place’’ at the social events.5* Judge Coffin, quoting Tinker v. Des 
Moines Independent Community School District,5* stated that ‘‘mere un- 


differentiated fear or apprehension of illegal conduct is not enough to 
overcome First Amendment rights, and speculation that individuals 
might at some time engage in illegal activity is insufficient to justify 
regulation by the state.’’6° | 
In the landmark case of Wood v. Davison,* the Northern District 
Court of Georgia discussed illegal acts as a possible justification for a 





Id. at 164. 

Id. at 166. 

Id. 

Id. 

Id. The Matthews case established a precedent in the fourth circuit under which 
District Judge Matthew Perry recently ordered the University of South Carolina (USC) to of- 
ficially recognize the Gay Student Association (GSA). USC had ordered the GSA off campus 
on the ground that the group advocates sodomy which is illegal in the state. Judge Perry re- 
lied on the group’s constitution to determine that the group’s purposes do not include ‘‘en- 
couraging or promoting”’ illegal activity. Gay Student Association v. Univ. of S.C., No. 
82-3080-0, slip op. at 8 (D.S.C. Feb. 17, 1983). 

56 509 F.2d 652 (1st Cir. 1974). 

57 The Vermont legislature did not decriminalize private consensual adult homosex- 
ual acts until 1977. 1977 Vt. Acts, No. 51, § 3. 

58 Gay Students Organization of the University of New Hampshire v. Bonner, 367 F. 
Supp. 1088, at 1101 (D.N.H. 1974), affirmed in part, 509 F.2d 652 (1st cir. 1974), quoted in 
509 F.2d at 662. 

59 393 U.S. at 508. 

60 509 F.2d at 662. 

61 351 F. Supp. 543 (N.D. Ga. 1972). 
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university’s denial of facilities to a gay student organization. The court 
held that if it could be shown that a meeting were being held for the pur- 
pose of committing criminal activity, then the University could deny the 
use of facilities for that meeting. The court illustrated the theory behind 
its holding with the analogy of a hypothetical organization advocating 
the decriminalization of drugs. Such a group ‘‘could meet to discuss 
legitimate means of repealing drug laws, but it could not conduct a 
‘smoke in’ or ‘shoot in.’ ’’*? The court noted that the University of 
Georgia required a statement from each organization to the effect that it 
would comply with all federal and state laws, and that the group in ques- 
tion, the Committee on Gay Education, had signed such a statement.® 


2. Homosexuality is Inimical to Public Policy 


Occasionally a university will refuse to recognize a gay student organiza- 
tion on the theory that homosexuality is contrary to public policy. The 
University of New Hampshire offered such a justification based upon the 
notion that the conduct of gay student organizations is subject to com- 
munity standards under the Supreme Court’s ‘‘obscenity-pornography’’ 
ruling.** However, those cases have been held inapposite as dealing with 
obscene material rather than conduct.®5 

The First Circuit Court of Appeals, in Gay Student Organization of 
New Hampshire v. Bonner,** looked to public reaction to social events 
sponsored by the Gay Student Organization (GSO) to establish what the 
court calls the ‘‘speech-relatedness’’ of those events.*” The brief for 
defendants related that the GSO’s activity had been labeled ‘‘a spectacle, 
an abomination and similar terms of disapprobation.’’®* 

The first circuit held: 


We do not see how these statements can be interpreted to avoid the conclu- 
sion that the regulation imposed was based in large measure, if not ex- 
clusively, on the content of the GSO’s expression. It is well established that 
‘tabove all else, the First Amendment means that government has no power 
to restrict expression because of its ideas, its subject matter, or its 
content.’’69 


Likewise, the Supreme Court of Oklahoma rejected the University of 
Oklahoma’s public policy concerns as a justification for denial of 





Id. at 548. 
63 Id. 
64 E.g., Gay Students Organization, 367 F. Supp. at 1101. 
85 Id. See also, Miller v. California, 413 U.S. 15 (1973); Paris Adult Theatre I v. 
Slaton, 413 U.S. 49 (1973). 
86 509 F.2d 652 (1st Cir. 1974). 
87 Id. at 661. 
68 Id. 
8° Id. (quoting Police Dep’t vs. Mosley, 408 U.S. 92, 95 (1972)). 
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recognition to the Gay Activists Alliance.’ Justice Hargraves’ opinion 
cites Papish v. Board of Curators’! where the Supreme Court relies upon 
Healy to establish ‘‘that the mere dissemination of ideas—no matter how 
offensive to good taste— on a state university campus may not be shut off 
in the name alone of ‘conventions of decency.’ ’’72 

Stated another way, the public policy concern reflects a university’s 
belief that recognition of a gay student organization would place the 
university’s imprimatur on homosexuality. In Student Coalition for Gay 
Rights v. Austin Peay State University,’* the administration sought to 
avoid such a result, arguing that it would be contrary to the educational 
goals of the University. The district court rejected this concern as a 
justification for the abridgement of the students’ first amendment rights. 
Judge Wiseman stated: ‘‘Recognition by APSU of an organization is 
neither explicit nor implicit approval of the organization, its goals or pur- 
poses.’’”4 The court further concluded: ‘‘Approval or disapproval based 
upon explicit or implicit agreement with the content of the advocacy is 
contrary to the very core of a University’s goal of eclectic examination, 
but more importantly to this dispute, cannot pass constitutional 
muster.’’75 

Similar justifications were proposed and rejected out of hand as 
without merit in Gay Alliance of Students v. Matthews’* and Gay Acti- 
vists Alliance v. The Board of Regents of the University of Oklahoma.’? 


3. Recognition of a Gay Student Organization 
Would Increase the Number of Gays on Campus 


Some universities have refused to recognize gay student organiza- 
tions on the ground that an increase in the number of gays on campus 
might result, and that some students would suffer detriment thereby. The 
courts have identified two possible legal theories upon which univer- 
sities may have premised the justifiability of this concern. 

The first such theory is the doctrine of in loco parentis which 
charges a university, fictitiously, with a parent’s rights, duties and 
responsibilities. University administrators once had virtually 
unrestricted power to deal with students under the theory of in loco 





70 The defendants attempted to justify their refusal for recognition by asserting ‘‘a 
duty to insure that the purposes of recognized organizations reflect public policy as it is es- 
tablished by prevailing university community standards.’’ Gay Activists Alliance, 638 P.2d 
at 1121. 

71 410 U.S. 667 (1973). 

Id. at 670. 
477 F. Supp. 1267 (M.D. Tenn. 1979). 
Id. at 1273. 
Id. 
544 F.2d 162 (4th Cir. 1976). 
77 638 P.2d 1116 (Okla. 1982). 
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parentis. With the lowering of the age of majority to eighteen, however, 
the in loco parentis rationale for vesting unbridled discretion in universi- 
ty officials is no longer valid.”* Also, the Supreme Court has made it clear 
through Healy and Tinker that constitutional restrains cn authority apply 
with equal sanction on campuses of state supported schools as on public 
streets and in public parks. 

A second legal theory upon which to premise concern over an in- 
crease in the number of gays on campus as a justification for non- 
recognition may be a university’s asserted discretionary duty to act for 
the benefits of the health, welfare, morals and education of the university 
students.7° However, the exercise of this duty or power cannot be in- 
fluenced by personal tastes or be in violation of constitutional rights.®° 

The fear of an increase in the number of gays on campus was strong- 
ly relied upon by the defendants as a purported justification of non- 
recognition in Gay Alliance of Students v. Matthews.*: However, the 
Fourth Circuit reasoned that if recognition would encourage membership 
in the Gay Alliance of Students, such a result would be in keeping with 
the purposes of the first amendment. The Fourth Circuit cited Healy in 
stating that ‘‘[a]Jmong the rights protected by the first amendment is the 
right of individuals to associate to further their personal beliefs.’’*? The 
Fourth Circuit Court concluded: ‘‘If it is the right of an individual to 
associate with others in furtherance of their mutual beliefs, that right is 
furthered if those who may wish to join GAS are encouraged by the fact of 
registration to take that step.’’®3 

This argument that campus gay populations will increase if gay 
organizations are recognized has also been rejected on the grounds that 
the first amendment allows each individual the right to make his own 
decision as to whether joining a particular organization would be harm- 
ful to him.8* As stated by Judge Wiseman in Student Coalition for Gay 
Rights v. Austin Peay State University: 


Protection of even potentially harmful speech is grounded in the belief ‘‘that 
our people, adequately informed, may be trusted to distinguish between the 
true and the false .... ’’ Viereck v. United States, 318 U.S. 236, 
251... . (1942) (Black, J., dissenting). Denial of that choice substitutes 
paternalism for individual responsibility, Orwellian conformity for in- 
dividual freedom.*®* 





Gay Students Organization, 367 F. Supp. at 1093. 

See, e.g., Gay Activists Alliance v. Board of Regents 638 P.2d 1116 (Okla. 1982). 
Id. 

544 F.2d 162 (4th Cir. 1976). 

408 U.S. at 181. 

544 F.2d at 165. 

E.g., id. 

477 F. Supp. at 1274. 
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4. The Belief that Homosexuality is a Mental Illness 


Although the Board of Trustees of the American Psychiatric Associa- 
tion has removed homosexuality from its list of mental disorders,** the 
belief that homosexuality is indeed a mental illness has been relied upon 
as justifying stricter regulation of the activities of gay student organiza- 
tions. In University of New Hampshire v. April,*? the University, having 
lost in the federal courts, sought declaration in state court of whether res 
judicata precluded adjudication of the rights of the parties, if homosex- 
uality should be found to be a mental illness, where the mental illness 
issue had not been briefed in the federal courts. Although the Supreme 
Court of New Hampshire concluded that ‘‘a valid judgment finally 
negatives every defense that was or might have been raised,’’** the court 
added that ‘‘[aJn adjudication of whether homosexuality is a mental 
disorder is . . . precluded, for even if it were so found, the university . . . pro- 
fesses no purpose [i.e. justification] to regulate activities falling within the 
protection afforded to free speech.’’*® 

The American Psychiatric Association’s action in removing 
homosexuality from the Association’s list of mental disorders should 
serve to preclude the raising of the mental illness argument in the future. 
Judicial notice was taken of the American Psychiatric Association’s ac- 
tion in the case of Lesbian/Gay Freedom Day Committee v. U.S. Immigra- 
tion & Naturalization Service.*° That case held that the Immigration and 
Naturalization Service could no longer pursue its policy of excluding 
aliens on the basis of homosexuality alone. The court found that to do so 
when homosexuality is no longer considered a mental disorder or medical 
illness violates the intent of Congress that such exclusions be based on 
valid medical reasons.°1 


B. ATTEMPTS TO DENY FIRST AMENDMENT RIGHTS TO GAY 
STUDENT ORGANIZATIONS FROM OUTSIDE THE UNIVERSITY 


Occasionally, outside pressure is brought to bear upon university ad- 
ministrators to deny recognition to gay student groups. Such pressure is 
often exerted through the budgeting process. The case of Gay Student 
Organization of the University of New Hampshire v. Bonner?? illustrates 
the pressure often exerted upon university administrators to deny 
recognition to gay student groups. 





Press release of the American Psychiatric Association (December 15, 1973). 

115 N.H. 576, 347 A.2d 446 (1975). 

Id. at 450. 

Id. 

541 F. Supp. 569 (N.D. Cal. 1982), aff’d on this point, 714 F.2d 1470 (9th Cir. 
1983). 

91 The excludable aliens statute, 8 U.S.C. § 1182 (a)(4) (1970), places persons afflicted 
with a psychopathic personality, sexual deviation, or a mental defect among six other 
classes of aliens excludable for medical reasons. 

92 509 F.2d 652. 
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The Gay Students Organization (GSO) was officially recognized by 
the University of New Hampshire in May of 1973. On November 9, 1973, 
the GSO sponsored a dance on campus. The dance went without incident 
but attracted some media coverage. Subsequently, Governor Meldrim 
Thomson, Jr. of New Hampshire complained to the University about the 
propriety of allowing such a ‘‘spectacle.’’®? In response, the Board of 
Trustees issued a directive that the administration would schedule no 
further social functions of the GSO. However the GSO was allowed to 
present a play on campus on December 7, 1973. Hearing of the play, the 
Governor wrote the Board of Trustees that: 


[IJndecency and moral filth will no longer be allowed on our cam- 
puses .... Either you take firm, fair and positive action to rid your cam- 
puses of socially abhorrent activities or I, as governor, will stand solidly 
against the expenditure of one more cent of taxpayers’ money for your in- 
stitutions. [T]hat means . . . I shall oppose the inclusion of any money [in 
the capital budget] for the University and will veto that budget, if 
necessary. 


The University’s subsequent ban on GSO social functions, declared in 
response to the Governor’s letter, was successfully challenged by the 
GSO in a civil rights action.®%5 

As evidenced by Gay Students Organization, the subject of gay 
rights is a controversial and emotional issue. Such issues are often dealt 


with in the legislative forum in attempts to side-step the courts and to 
win the hearts of voters. The issue of recognition of gay rights is no ex- 
ception. The general appropriations bill of the 1981 Florida Legislature®® 
contained the following proviso prefacing the appropriations for the 
Department of Education and the Commisioner of Education: 


No funds appropriate herein shall be used to finance any state-sup- 
ported . . . educational institution that charters or gives official recognition 
or knowingly gives assistance to or provides meeting facilities for any group 
or organization that recommends or advocates sexual relations between per- 
sons not married to each other . . . No state financial aid shall be given to 
students enrolled at any postsecondary educational institution located in 
Florida which is in violation of this provision.®” 


The Florida Department of Education, the State Board of Education, 
and Ralph D. Turlington, Commissioner of Education of Florida, sought 
a declaratory judgment that the above-quoted proviso was unconstitu- 
tional and void.** The complainants challenged the constitutionality of 





3 367 F. Supp. at 1091. 
Id. at 1092. 
Bonner is discussed on its merits in Section III on Equal Protection, infra. 
House Bill No. 30-B became law as chapter 81-206 Laws of Florida. 
1981 Fla. Laws 81-206. 
Department of Education v. Lewis, 416 So.2d 455, 458 (Fla. 1982). 








1983-84 GAY STUDENT ORGANIZATIONS 413 


the provisio under article III, section 12 of the Florida Constitution,®® as 
well as article I, section 4 of the Florida Constitution’°® and the First 
Amendment to the United States Constitution. 

Judge John A. Rudd of the Circuit Court for the Second Judicial Cir- 
cuit in Leon County, Florida, issued an order in the case finding for the 
defendants. As to the freedom of speech argument, Judge Rudd stated: 


In this case the Legislature has simply decided not to support a forum that 
affects the moral climate on state university campuses. The constitution 
should and does protect freedom of speech and other rights but not in sucha 
way as to allow a minority to render the majority impotent. 


The trial court judgment was appealed to the district court of appeals 
which certified the case to the Supreme Court of Florida.1°? Addressing 
the plaintiff’s freedom of speech and association argument, the Supreme 
Court of Florida noted that ‘‘[t]he scope of the protection afforded to 
freedom of expression in Florida under article I, section 4 is the same as 
required under the First Amendment [to the United States 
Constitution].’’1°? The court then cited Heffron v. International Society 
for Krishna Consciousness’ for the proposition that although reasonable 
regulation pertaining to time, place, and manner may be imposed upon 
the exercise of the right to the public expression of views, such regula- 
tions must not be based upon the content of the speech. Relying on prin- 
ciples enunciated in Tinker v. Des Moines Independent Community 
School District1®® the court established that ‘‘[a] state cannot abridge 
freedom of speech on campus any more than it may do so off campus.’’?°* 
Finally, the court quoted from Bates v. City of Little Rock’°’ that freedom 
of speech and association ‘‘are protected not only against heavyhanded 
frontal attack, but also from being stifled by more subtle governmental in- 
terference.’’1°* Thus, the Supreme Court of Florida concluded that the 





9° Article III, section 12, of the Florida Constitution provides: ‘‘Laws making approp- 
riations for salaries of public officers and other current expenses of the state shall contain 
provisions on no other subject.’’ 
100 Article I, section 4 of the Florida Constitution provides: 
Every person may speak, write and publish his sentiments on all subjects but shall 
be responsible for the abuse of that right. No law shall be passed to restrain or 
abridge the liberty of speech or of the press. In all criminal prosecutions and civil 
actions for defamation the truth may be given in evidence. If the matter charged as 
defamatory is true and was published with good motives, the party shall be ac- 
quitted or exonerated. 
101 Florida Dep’t of Educ. v. Lewis, No. 81-1688, slip. op. at 1199 (Cir. Ct. Leon Co., 
., Sept. 18, 1981) (Public Records of Leon County, Book 1006 page 1199). 
102 416 So.2d 466. 
Id. at 461. 
452 U.S. 640 (1981). 
393 U.S. 503 (1969). 
416 So.2d at 462. 
361 U.S. 516 (1960). 
Id. at 523. 
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proviso in question abridged the freedom of speech protected under arti- 
cle I, section 4 of the Florida Constitution. 


Ill. THE EQUAL PROTECTION CLAUSE OF THE FOURTEENTH 
AMENDMENT AND GAY STUDENT ORGANIZATIONS 


The equal protection clause of the Fourteenth Amendment to the 
United States Constitution provides, inter alia, that ‘‘[nJo state 
shall . . . deny to any person within its jurisdiction the equal protection 
of the laws.’’1°° It is well established that a state university, as a state 
agency, is subject to the mandate of the equal protection clause of the four- 
teenth amendment.''° Accordingly, claims of a denial of the equal pro- 
tection of the laws have been asserted by members of gay student 
organizations which have been denied recognition, or which have been 
denied the full rights and privileges accorded to other student organiza- 
tions.111 

Such a claim was successfully asserted in Gay Students Organization 
of the University of New Hampshire v. Bonner.*?2 In that case officials of 
the University of New Hampshire had forbidden the Gay Students 
Organization (GSO), a recognized student group, to hold ‘“‘social func- 
tions’’ in University facilities. Those students affected by the prohibition 
brought a civil rights action against the trustees and administrators of the 
University, and against the Governor of New Hampshire who had been 
instrumental in obtaining the prohibition. The district court opinion by 
Judge Bownes had discussed at length the students’ fourteenth amend- 
ment argument. Judge Bownes observed that although the case law 
emerging from the students’ rights movement developed along first 
amendment lines, many of the cases involved, ‘‘often almost sub silentio, 
Equal Protection underpinnings.’’!13 To illustrate, Judge Bownes cited 
the case of ACLU of Virginia v. Radford College.114 There the Western 
District Court of Virginia stated that the issue in the case was ‘‘whether a 
state institution . . . can deny recognized status and whatever rights and 
privileges flow from that status to [an organization] when it has accorded 
that status to other organizations which have complied with the prescrib- 
ed procedures.’’115 

Having established the appropriateness of equal protection analysis 
of the University’s prohibition on GSO social activities, Judge Bownes 
discussed the Supreme Court’s approach to such an analysis. The 





109 U.S. Const. amend. XIV. 
110 West Virginia Board of Education v. Barnette, 319 U.S. 624 (1943). 
111 E.g,, Gay Alliance of Students v. Matthews, 544 F.2d 162; Gay Students Organiza- 
367 F. Supp. 1088. 
112 509 F.2d 652 (1st cir. 1974). 
3 367 F. Supp. at 1096. 
315 F. Supp. 893 (W.D. Va. 1970). 
Id. at 897. 
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Supreme Court has traditionally applied a two-tier analysis to equal pro- 
tection issues. Where there is a ‘‘suspect classification,’ or a ‘‘fun- 
damental interest,’’ strict scrutiny is applied.11° Otherwise, minimal 
scrutiny is applied under which any rational relation between a 
challenged regulation or statute is enough to sustain that regulation or 
statute.117 However, a trend emerged in Supreme Court equal protection 
cases of the early 1970’s wherein the Court looked for ‘‘an appropriate 
governmental interest suitably furthered by the differential treatment.’’118 

Another trend emerging in equal protection analysis, noted by Judge 
Bownes, is the Supreme Court’s heightened concern where, as in the case 
at hand, equal protection claims are ‘‘closely intertwined with first 
amendment interests.’’119 In Mosley v. City of Chicago Police Depart- 
ment?2° the Court stated: 


[Under the Equal Protection Clause, not to mention the First Amendment 
itself, government may not grant the use of a forum to people whose views it 
finds acceptable, but deny use to those wishing to express less favored or more 
controversial views. And it may not select which issues are worth discussing 
or debating in public facilities. There is an ‘‘equality of status in the field of 
ideas,’’ and government must afford all points of view an equal opportunity to 
be heard. Once a forum is opened up to assembly or speaking by some groups, 
government may not prohibit others from assembling or speaking on the basis 
of what they intend to say. Selective exclusions from a public forum may not 
be based on content alone, and may not be justified by reference to content 
alone. 121 





116 367 F. Supp. at 1096. 

117 The two-tier analysis applied to equal protection issues dates back to Justice 
Stones’ majority opinion in United States v. Carolene Products, 304 U.S. 144 (1938), 
wherein the Court applied the traditional or permissive standard of review: 

[RJegulatory legislation affecting ordinary commercial transactions is not to be 

pronounced unconstitutional unless in the light of the facts made known or gener- 

ally assumed it is of such a character as to preclude the assumption that it rests 

upon some rational basis within the knowledge and experience of the legislators. 

304 U.S. at 152. 

To this statement Justice Stone appended footnote 4 which reads: ‘‘There may be narrower 
scope for operation of the presumption of constitutionality when legislation appears on its 
face to be within a specific prohibition of the Constitution. . . .’’ 304 U.S. at 152. 

On the strength of Justice Stones’ suggestion of a stricter standard of scrutiny, the War- 
ren Court established the principle that where legislation impinged upon a ‘‘fundamental 
interest’ or employed a ‘‘suspect classification,’’ it had to be supported by a ‘‘compelling 
state interest’ rather than mere ‘‘rationality’’ in order to pass muster under the equal pro- 
tection clause. See Note, Developments in the Law: Equal Protection, 82 HARV. L. REV. 1065 
(1969). 

118 Mosley v. Police Dep’t. of Chicago, 408 U.S. 92, 95 (1972). See also Gunther, The 
Supreme Court 1971 Term, Foreward: In Search of Evolving Doctrine on a Changing Court: 
A Model for a Newer Equal Protection, 86 Harv. L. REV. 1 (1972). 

119 367 F. Supp. at 1097. 

120 408 U.S. at 95. 

121 Td. at 96. 
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Applying the holding in Mosley to the instant case, Judge Bownes 
ruled that ‘‘the University may not censor expression because it does not 
like its content or message.’’!22 Therefore, ‘‘substantial equal protection 
questions inhere in the University’s treatment of the GSO.’’123 Judge 
Bownes had no trouble substantiating a finding of a denial of equal pro- 
tection in this case—the vice provost of student affairs testified that the 
University had recognized and continued to recognize several campus 
‘‘political action’’ groups and had never denied any of the others the 
right to sponsor social functions.124 Judge Bownes ruled that differential 
treatment of the GSO, to be sustained, must rationally further some 
legitimate University interest. Judge Bownes held that the University fail- 
ed to meet this burden of proof.125 

An equal protection violation was also successfully asserted by the 
plaintiffs in Gay Alliance of Students v. Matthews.126 What is unique 
about Matthews is that the opinion addressed an area of campus life in 
which a civil rights action may not provide a remedy for the members of a 
gay student group being denied equal access to University facilities. In 
Matthews, the Fourth Circuit reversed a district court order than the 
Board of Visitors of Virginia Commonwealth University extend to plain- 
tiffs ‘‘[a]ccess to the campus newspaper space and campus radio broad- 
cast time for advertisements pertaining to group activities, meetings, 
etc.’’127 The appeals court found that the campus newspaper and campus 
radio station determined their content independently of control by the 
University. Accordingly, the court held that ‘‘the acceptable limit of any 
decree would be to restrain VCU [Virginia Commonwealth University] 
from taking any action which would restrict access to the campus 
newspaper space and campus radio broadcast time for advertisements 
pertaining to group activities, meetings, etc.’’128 It is unclear whether the 
court’s ruling is based merely upon the plaintiffs’ failure to name the 
campus newspaper and the campus radio station as parties defendant or 
whether the court is holding that even if plaintiffs had proceeded against 
the newspaper and radio station, the state action requisite for a civil 
rights suit would not have been found. 


IV. PROPER REGULATION OF STUDENT ORGANIZATIONS 


A discussion of the rights of any student organization would be in- 
complete and misleading without mention of the bounds of proper 
regulation of student organizations, in general, as delineated in recent 





367 F. Supp. at 1097. 

Id. at 1098. 

Id. 

Id. 

544 F.2d 162 (4th Cir. 1976). 
Id. at 167, 

Id. 
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court decisions. The Supreme Court in its student rights cases has always 
been careful to point out that although the speech-related activities of 
student groups fall under the protection of the first amendment, those ac- 
tivities are yet subject to certain regulation owing to the ‘‘special 
characterisitics’’ of the school environment. In Tinker v. Des Moines In- 
dependent School District the Court adds as a caveat: 


But conduct by the student, in class or out of it, which for any 
reason—whether it stems from time, place, or type of behavior—materially 
disrupts classwork or involves substantial disorder or invasion of the rights 
of others is, of course, not immunized by the constitutional guarantee of 
freedom of speech. 129 


Likewise, the Court in Healy v. James, wishing to assure that the 
‘‘traditional academic atmosphere’’ be safeguarded, ruled that 
‘‘fa]ssociational activities need not be tolerated where they infringe cam- 
pus rules, interrupt classes, or substantially interfere with the opportuni- 
ty of other students to obtain an education.’’13° 

These Supreme Court rulings are often reiterated by lower courts 
dealing with gay student organizations. For instance, the Honorable 
Sidney O. Smith, Jr., Chief Judge of the Northern District of Georgia 
stated in Wood v. Davison that: 


A college or university has the right to adopt and enforce reasonable, non- 
discriminatory rules and regulations governing the utilization of its 
facilities .. . . The control exercised by the administrative officials, though, 
must conform to the Constitution and laws of the United States. Such con- 
formity dictates equal application of reasonable and unambiguous regula- 
tions.131 


The Court’s concern in Wood v. Davison that such reasonable regula- 
tions must be equally applied to all campus organizations is shared by 
other lower courts.132 


CONCLUSION 


The administrators of state-supported colleges or universities, when 
petitioned to register a duly organized gay student group, are bound by 
the first and fourteenth amendments to register such an organization, and 
to accord it the same rights and privileges extended to all other student 
organizations at the school. A refusal to recognize a gay student 
organization cannot be justified by the illegality of certain homosexual 
acts within the jurisdiction where the school is located, by public policy 





393 U.S. at 513. 

408 U.S. at 189. 

351 F. Supp. at 547. 

See Gay Activists Alliance v. Board of Regents of the Univ. of Okla., 638 P.2d 116 
(Okla. 1982); Gay Students Organization, 509 F.2d 652 (1st Cir. 1974). 
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concerns, by a concern that the number of gays on campus will increase, 
nor by the belief that homosexuality is a mental illness. The state 
legislature, through its spending power, may not withhold appropria- 
tions to a state school solely on the basis of the school’s recognition of a 
gay student group. 

In order to register as a student organization, a gay student group 
must comply with all proper and equally applied university regulations 
governing the organizing and running of student groups. These regula- 
tions may govern the time and place (but not the content) of a student 
organization’s speech-related activities, and should reasonably serve to 
protect against disruption of classwork and infringement upon the rights 
of others. 








GROUNDS FOR DISMISSING TENURED 
POSTSECONDARY FACULTY 
FOR CAUSE 


TIMOTHY B. LOVAIN* 


One of the most difficult personnel actions that a college or univer- 
sity can take is to terminate the employment of a tenured faculty member 
for cause. The emotional repercussions of such actions often extend far 
beyond the terminated faculty member. Such dismissals often cause or 
reflect serious institutional disharmony. In addition, important academic 
and constitutional principles are often involved in such actions. 

The ‘‘requirement of specified cause for dismissal’’ has been called 
‘the heart of the tenure system.’’! Tenure in turn has been described as 
‘“‘the best guarantee of academic freedom,’’? which the Supreme Court 
has called ‘‘a special concern of the First Amendment.’’? The Court has 
recognized tenure rights in public educational institutions as property in- 
terests protected by the Fifth and Fourteenth Amendments.‘ 

Nevertheless, the courts have often affirmed that a college or univer- 
sity may dismiss tenured faculty for adequate cause if proper procedures 
are followed. In fact, this article will show that almost all recent chal- 
lenges by tenured faculty to their dismissals for stated cause have been 
rejected by the courts, despite heightened legal protections of tenure. 

This article will focus on judicial evaluations of substantive grounds 
for dismissing tenured postsecondary faculty for cause. It will not con- 
sider therefore, what procedures must be followed, nor cases of dismissal 
for reasons of financial exigency. 


I. THE PRACTICE OF TENURE AND DISMISSAL FOR CAUSE 


Academicians have received special privileges and protections since 
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the Middle Ages.’ American universities generally adopted tenure pol- 
icies in some form in the colonial era.6 However, concern about the 
security of tenure, including the grounds employed for the dismissal of 
tenured professors, was a primary motive behind the formations of the 
American Association of University Professors (AAUP) in 1915.7 

In 1940, the AAUP and the Association of American Colleges (AAC) 
adopted a revised Statement of Principles on Academic Freedom and 
Tenure,*® which remains in force today. It has been endorsed by over 100 
professional organizations,® and has been said to embody the common 
law of academe.?° The Commission on Academic Tenure in Higher 
Education claimed that the Statement had been ‘‘incorporated, explicitly 
or by reference, in detail or in principle, in the policies of most of the in- 
stitutions of higher education in the United States.’’11 

The Statement primarily addresses the principles of tenure and rec- 
ommends certain standards for probationary periods and dismissal pro- 
cedures. It states that tenured professors ‘‘should be terminated only for 
adequate cause, except in case of retirement for age, or under extraor- 
dinary circumstances because of financial exigencies.’’12 ‘‘Adequate 
cause’ is not defined, but the Statement refers to ‘‘incompetence’’ and 
‘‘moral turpitude’’ as possible grounds.13 The AAUP prefers to leave the 
definition of ‘‘adequate cause’’ to individual institutions. 14 

The enormous growth of postsecondary education after World War II 
led to mounting criticism of the tenure system.15 Two prestigious 
national commissions identified tenure as a possible cause of student 
unrest of the 1960s. The Linowitz Commission charged that tenure ‘‘has 
been a shield for indifference and neglect of scholarly duties.’’1* The 
Scranton Commission alleged that tenure ‘‘can protect practices that de- 
tract from the institution’s primary functions, that are unjust to students, 
and that grant faculty members a freedom from accountability that would 
be unacceptable for any other profession.’’!” 





5 COMMISSION, supra note 2, at 94-104. 

6 Id. at 116-22. 

7 Id. at 135-36; Note, The Role of Academic Freedom in Defining the Faculty Em- 
ployment Contract, 31 CASE W. Res. L. REV, 608, 615 (1981). 

8 See 44 AAUP Bulletin 290 (1958) for text. 

® Note, supra note 7, at 620. 

10 Td, at 628, 655. 

11 COMMISSION, supra note 2, at ix-x. 

12 AAC-AAUP, supra note 8, at 290 (emphasis added). 

13 Td, 

14 AAC-AAUP, AAUP Po.icy DOCUMENTS AND REPORTS, Statement on Procedural Stan- 
dards in Faculty Dismissal Proceedings 5 (1971); Note, supra note 1, at 1107. 

15 COMMISSION, supra note 2, at 8-10. 

16 SPECIAL COMMITTEE ON CAMPUS TENSIONS, AMERICAN COUNCIL ON EDUCATION, CAMPUS 
TENSIONS: ANALYSIS AND RECOMMENDATIONS 42 (1970). 

17 President's Commission on Campus Unrest, REPORT OF THE PRESIDENT’S COMMISSION 
ON CAMPUS UNREST 201 (1970), 
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Largely as a result of these studies, the AAUP and AAC established a 
Commission on Academic Tenure in Higher Education,’* Its 1973 report 
concluded that tenure was not working as well as it once did,’ but that 
the principle of tenure was not responsible for the deficiences in higher 
education.2° The Commission reviewed the arguments for and against 
tenure and concluded that ‘‘the weaknesses that have brought academic 
tenure under needed scrutiny are not imperfections in the concept itself, 
but serious deficiencies in its application and administration . . . [which] 
are remediable.’’?: One of the Commission’s recommendations was that 


‘‘adequate cause’’ in faculty dismissal proceedings should be restricted to 
(a) demonstrated incompetence or dishonesty in teaching or research, (b) 
substantial and manifest neglect of duty, and (c) personal conduct which 
substantially impairs the individual’s fulfillment of his institutional respon- 
sibilities. The burden of proof in establishing cause for dismissal rests upon 
the administration.?? 


A survey conducted for the commission found that, as of 1972, 
tenure plans were in effect in all public and private universities and pub- 
lic four-year colleges, in 94% of the private colleges, and in more than 
two-thirds of all two-year colleges.23 Approximately 94% of all faculty 
members in American colleges and universities are serving in institu- 
tions that confer tenure.?¢ 

Tenure provisions, including specified grounds for dismissal, can be 
provided by statute, institutional regulations and by-laws, or contract.?5 
Four-year colleges and universities usually authorize tenure through in- 
stitutional regulations and by-laws.?* Courts have often incorporated uni- 
versity regulations into employment contracts, even where the contracts 
did not expressly provide for such incorporation.?7 

Tenured professors who have been dismissed from private academic 
institutions may seek legal recourse only in contract, normally just for 
damages.?* At public colleges and universities, tenured faculty have ad- 
ditional protection, sometimes by statute and always through the four- 





COMMISSION, supra note 2, at ix-xi. 
. at 8. 
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- at 75. 
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Council on Education Special Report, 1972) at 1, cited in COMMISSION, supra at 1. 
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25 Note, supra note 1, at 1099-1100. 

26 Id, at 1101. 

27 Adamian v. Jacobsen, 523 F.2d 929, 931-32 (9th Cir. 1975); Brady v. Board of Trus- 
tees of Neb. St. Colleges, 242 N.W.2d 616 (Neb. 1976); Brown, Tenure Rights in Contractual 
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L. REv. 597, 603 (1975). 





422 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 10, No. 3 


teenth amendment to the U.S. Constitution.2®9 A federal district court 
outlined this constitutional protection as follows: 


. .. 0 far as the Fourteenth Amendment is concerned, a tenured teacher in a 
state institution is protected—substantively, so to speak—only from ter- 
mination or layoff for a constitutionally impermissible reason (such as 
earlier exercise of First Amendment freedom of expression, or race or reli- 
gion), and from termination or layoff which is wholly arbitrary or 
unreasonable. 3° 


II. APPLICATION OF STANDARDS FOR DISMISSAL 


A 1971 study found that only about half of eighty universities and 
colleges surveyed provided specific grounds for termination of tenured 
faculty for cause.*1 Some twenty-five different grounds were employed 
by the institutions which supplied them.+2 

However, despite the variety and generality of specified standards 
for dismissal of tenured faculty, most such terminations involve one or 
more of the following grounds: (1) Incompetence (including inefficiency); 
(2) immorality (including dishonesty); (3) neglect of duty (such as 
violating institutional rules and missing classes); and (4) insubordination 
(including excessively disruptive behavior).** 


A. INCOMPETENCE 


One of the primary criticisms of tenure is that it protects incompetent 
professors from dismissal.34 However, courts have generally upheld the 
right of colleges and universities to dismiss incompetent tenured faculty 
if the allegations are supported by substantial evidence. 

In Chung v. Park,°5 a tenured professor was dismissed on grounds of 
intransigence in dealing with his superiors, especially because of poor 
teaching. The federal district court held that the allegations were sup- 
ported by substantial evidence.%¢ 

In Jawa v. Fayetteville State University,?? a tenured professor was 





29 Brown, supra note 27, at 297; Note, supra note 1, at 1084, 1099. 

30 Johnson v. Board of Regents of University of Wis. Sys., 377 F. Supp. 227, 239 
(W.D. Wis. 1974); and see Rozman v. Elliott, 335 F. Supp. 1086, 1088 (D. Neb 1971). 

31 B. SHAW, ACADEMIC TENURE IN AMERICAN HIGHER EDUCATION, at 62-65 (1971). 

32 Id. 

33 See similar lists at SHAW, id.; Olswang and Fantel, Tenure and Periodic Perform- 
ance Review: Compatible Legal and Administrative Principles, 7 J. OF COLL. AND U. Law 1, 
12 (1980-81); Pettigrew, Constitutional Tenure: Toward a Realization of Academic Free- 
dom, 22 CaAsE W. REs. L. REv. 475, 478 (1971); Note, supra note 1, at 1095; and note similar- 
ity to the grounds suggested by the Commission on Academic Tenure in Higher Education, 
supra note 2. 
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dismissed for, inter alia, poor teaching, being unprepared for classes, 
and poor relations with students. His civil rights challenge to the dismis- 
sal was rejected by the court.3* 

The Missouri Supreme Court considered the dismissal of a tenured 
junior college professor for incompetency, inefficiency, and insubordina- 
tion in Saunders v. Reorganized School District No. 2 of Osage County.39 
The court upheld the dismissal and held that the charge of inefficiency 
was supported by evidence of the plaintiff’s manner of teaching.*° 

However, a California court rejected a charge of inefficiency where it 
concluded that the allegation was based on the theoretical views of a dis- 
missed psychiatric resident.*1 Since only a charge of discourtesy was 
supported by substantial evidence, the court remanded the case for rede- 
termination of the penalty.4? 

In State v. McPhee,*? a tenured professor was dismissed pursuant to 
a Wisconsin statute providing for tenure ‘‘during efficiency and good be- 
havior.’’ The plaintiff had urged his students not to take northern Wis- 
consin teaching jobs and opposed a graduate program where graduate 
students were permitted to take courses offered as a part of a bachelor’s 
degree program. The court overturned the dismissal on the grounds that 
these actions could not qualify as inefficiency or bad behavior.** 

The latter two cases illustrate the fact that courts are alert to evidence 
of pretextual dismissals of tenured faculty. However, where charges of 
incompetence, especially in teaching, are supported by substantial and 
relevant evidence, the courts will defer to the expertise of academic ad- 
ministrators. 


B. IMMORALITY 


Immoral behavior by tenured faculty, such as dishonesty, sexual har- 
assment, and extreme vulgarity, has been upheld by the courts as valid 
grounds for dismissal. 

Dishonesty is one valid ground for dismissing tenured faculty and 
may take several forms. The Commission on Academic Tenure in Higher 
Education acknowledged ‘‘dishonesty in teaching or research’’ as a valid 
basis for dismissing tenured faculty.*5 In Jawa, the court found that 
‘‘plaintiff’s reckless disregard for the truth’’ in dealing with his superiors 
was one of the valid bases for dismissing him.** 





Id. at 230. 

39 520 S.W.2d 29 (Mo. 1975). 

40 Id. at 33. 

41 Walker v. State Personnel Board, 16 Cal. App. 3d 550, 556, 94 Cal. Rptr. 132, 135 
(1971). 

42 Id. 

43 6 Wis. 2d 190, 94 N.W.2d 711 (1959). 

44 Id. at 212-14, 94 N.W.2d at 718-19. 

45 See COMMISSION, supra note 2, at 75. 

46 377 F. Supp. at 224. 
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A tenured professor may also be dismissed for misrepresenting his 
credentials. Barszcz v. Board of Trustees”? involved a professor who 
claimed when he was hired that he would obtain a master’s degree 
within a few months, but he did not do so. He was granted tenure three 
years later, accepted the salary of a faculty member with a master’s 
degree, and wore a master’s gown to graduation ceremonies. When the 
truth was discovered, he was terminated for his dishonesty, and the court 
upheld the institution’s action.*® 

Sexual harassment also constitutes adequate cause for dismissal. In 
Lehman v. Board of Trustees of Whitman College,*® a tenured professor 
was dismissed primarily on account of his sexual advances toward fe- 
male students, faculty, and staff and the wives of faculty and staff. An 
academic council concluded that this ‘‘sexual misconduct’’ constituted 
behavior ‘‘reflecting seriously upon the College or upon the character 
and reputation of the person involved.’’5° 

In Loera v. State Bd. of Higher Ed.,°1 a resident supervisor of a uni- 
versity’s high school equivalency program, employed on a nine-month 
contract, was terminated for cause. The court found that there was sub- 
stantial evidence to support the charges that he had conversed in sexual 
overtones with female students and one of the female resident assistants, 
‘‘badmouthed”’ the assistant after she resisted his advances, and con- 
ducted evening room checks in women’s dormitories after he had been 
instructed not to do so.52 

Ribald or vulgar behavior by faculty may be grounds for dismissal in 
certain circumstances. In Palo Verde Unified School District of Riverside 
County v. Hensey,*? the court upheld the dismissal of a tenured junior col- 
lege teacher for removing a school public address system loudspeaker 
from his classroom and using vulgar language and gestures in class. One 
of his gestures was to lick the wall of his classroom in a manner meant to 
indicate that the county superintendent of schools was a person who 
would rather curry favor with superiors than do his duty. The court held 
that the charges of vulgarity ‘‘might bear more careful scrutiny”’ if this was 
an elementary school’’ because of the duty of lower-level teachers to 
be moral exemplars for their students.54 Because of the junior college set- 
ting, the court held that only the wall-licking constituted 
‘“‘immorality.’’55 However, all of the vulgarisms were held to bear on the 





400 F. Supp. 675 (N.D. Ill. 1975). 

48 Id. at 676-77. 

49 89 Wash. 2d 874, 576 P.2d at 397 (1978). 

50 Id. at 877, 576 P.2d at 399. 

51 45 Or. App. 715, 609 P.2d 826 (1980). Nontenured faculty have a property interest 
in their employment during the period of their employment contracts. 

52 Td. at 828. 

53 9 Cal. App. 3d 967, 88 Cal. Rptr. 570 (1970). 

54 Id. at 970-76, 88 Cal. Rptr. 570, 572-74. 

55 Id. at 970-76, 88 Cal. Rptr. at 574-76. 
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fitness of plaintiff to teach and helped to justify his dismissal.5¢ 
The plaintiff claimed that he was merely exercising his right to dis- 


sent and to criticize the superintendent of schools. The court concluded, 
however, that 


the means of expression used puts him far outside the protection of the First 
Amendment... . In this case the activities of the appellant in the presence of 
his students were disruptive, an impairment of the teaching process, and 
not an example of the responsible dissent which should be fostered in the 
classroom.5” 


In Texton v. Hancock,®* a tenured professor was dismissed for im- 
morality, misconduct in office, and willful neglect of duty. Plaintiff was 
accused of using profanity and sexual references in class, drinking heav- 
ily at a student’s home, asking a student to have an affair with her ex-hus- 
band, and other acts of misbehavior.5* The court observed that ‘‘if a school 
teacher is responsible for teaching students in their formative years and 
commits acts of immorality after school hours, such acts may be indir- 
ectly related to misconduct in office,’’ but that ‘‘Ms. Texton’s conduct 
must be judged in the context of her more liberal, open, robust college 
surroundings.’’®° The court held that the evidence amounted merely to 
‘‘indiscretions’’ by the plaintiff and could not constitute sufficient 
grounds for dismissal.*1 However, a tenured junior college faculty mem- 
ber was dismissed for ‘‘immorality’’ and ‘‘evident unfitness to teach’’ 
after he was found by a policeman in a parked car in a state of undress 
with a student, assaulted the policeman, and tried to escape. *®2 

The courts have indicated that ‘‘indiscretions’’ by college and uni- 
versity faculty must be evaluated in light of the ‘‘liberal, open, robust’’ 
nature of those institutions. Nevertheless, when such behavior constit- 
utes sexual harassment, it can serve as adequate cause for dismissal. In 
addition, tenured faculty can surely be dismissed for dishonesty. 


C. NEGLECT OF DUTY 


Neglect (or dereliction) of duty may take many forms. It usually in- 
volves disobedience of institutional rules and requirements, or missing 
classes, office hours, and other commitments. 

In Garrett v. Mathews,®? the court agreed that plaintiff’s failure to 
comply with a reasonable request of a superior to supply a list of publica- 





Id. 

Id. at 575. 

359 So. 2d 895 (Fla. App.1978). 

Id. at 896. 

Id. at 897. 

Id. at 896. 

Board of Trustees v. Stubblefield, 16 Cal. App. 3d 820, 94 Cal. Rptr. 318 (1971). 
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tions and the failure to open mail from his superior constituted derelic- 
tion of duty and insubordination. The court observed: ‘‘Though, as plain- 
tiff alleges, supplying a list of publications and opening mail may be no- 
where written as job requirements, the court notes that not showing up 
for class naked is not a written job requirement either. Some things go 
without saying.’’®4 

In Shaw v. Board of Trustees of Frederick Community College,*5 two 
professors, one tenured and one on a continuing appointment, were dis- 
missed for boycotting a faculty workshop and commencement exercises 
in protest of plans to prospectively abolish tenure at the college. The 
court held that the First Amendment did not give them the right to vio- 
late the terms of their employment.*6 

In Jawa, the court cited plaintiff’s failure to keep office hours and 
properly advise his students, and his unwillingness to follow proper dir- 
ectives from his superiors and comply with university policies and pro- 
cedures as valid grounds for his discharge.*’In Bates v. Sponberg,®® a ten- 
ured professor was dismissed in part for failing to submit required re- 
ports on the project he directed. In Gross v. University of Tennessee,®® 
two tenured faculty, including a departmental chairman, were dismissed 
for failing to sign required agreements limiting outside income from 
medical practice. Missed classes have also been held to be valid evidence 
of adequate cause for discharge where one tenured professor refused to 
teach an assigned class”° and another took a leave of absence he had been 
forbidden to take.”! 

In two cases, tenured faculty lost their jobs after failing to appear for 
work at the appointed time.7? In both cases, the courts held that the fac- 
ulty had thereby voluntarily abandoned their property interests in con- 
tinued employment.’ 

The courts appear to have little difficulty in affirming that tenured 
faculty can be discharged for neglecting their duties and the terms of 
their employment. Faculty duties extend beyond teaching duties. The 
cases discussed here have also included attending faculty workshops, 
keeping office hours, and filing required reports and agreements as 
duties expected of faculty members as conditions of their employment. 
Institutional committee work would almost certainly be regarded as a fac- 
ulty duty as well. 
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69 448 F. Supp. 245 (W.D. Tenn. 1978). 
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D. INSUBORDINATION 


Many of the most controversial dismissals of tenured faculty have in- 
volved allegations of insubordinate or disruptive behavior by faculty, and 
charges in response that such dismissals constituted reprisals for the ex- 
ercise of free speech. These cases often involve the collision of important 
values—on the one hand, academic freedom and free speech, and on the 
other, the right of colleges and universities to expect cooperation and 
loyalty from their faculty. 

As noted earlier, the Supreme Court has called academic freedom ‘‘a 
special concern of the First Amendment.’’’4 In Sweezy v. State of New 
Hampshire,’ the Court held in a plurality opinion that a state investiga- 
tion of a college professor’s lectures, opinions, and beliefs invaded his 
“liberties in the areas of academic freedom and political expres- 
sion—areas in which government should be extremely reticent to tread. 
The essentiality of freedom in the community of American universities is 
almost self-evident.’’76 

The Court has recognized, however, that the interest of educational 
institutions in efficiency must also be considered in evaluating faculty 
dismissals on grounds of insubordination. In Pickering v. Board of Educ- 
ation,’’ a high school teacher had been dismissed for publicly criticizing 
the Board of Education’s handling of revenue raising proposals. The Sup- 
reme Court applied a balancing test: ‘“‘The problem in any case is to ar- 
rive at a balance between the interests of the teacher as a citizen, in com- 
menting upon matters of public concern and the interests of the State, as 
an employer, in promoting the efficiency of the public services it per- 
forms through its employees.’’”* The Court noted that ‘‘no question of 
maintaining either discipline by immediate superiors or harmony among 
co-workers is presented here.’’”? The Court concluded that the dismissal 
was an unconstitutional intereference with the teacher’s freedom of 
speech. ®° 

The Supreme Court refined this balancing test in later cases. In Mt. 
Healthy City School Dist. v. Doyle,*1 the district court and the Fifth Cir- 
cuit had overturned the non-renewal of a high school teacher’s contract 
because his exercise of free speech had played a substantial part in the 
non-renewal. The Supreme Court held that the burden had been properly 
placed upon the plaintiff to show that his conduct was constitutionally 
protected and was a motivating factor in the non-renewal, but concluded 
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that ‘‘the District Court should have gone on to determine whether the 
Board had shown by a preponderance of the evidence that it would have 
reached the same decision as to respondent’s reemployment even in the 
absence of the protected conduct.’’®2 

The Court further refined its analysis in 1979 in Givhan v. Western 
Line Consol. School.*? It defined the Mt. Healthy rule as a ‘‘but for’’ 
test,*4 and rejected the view that private communications to an employer 
are not protected by the First Amendment.*® 

This balancing test has often been employed by lower courts in eval- 
uating dismissals of postsecondary faculty for cause.** The Third Circuit 
recently concluded that the three Supreme Court decisions cited above 
lay out a three-step process for cases where teachers claim retaliation for 
protected activity: 1) Pickering requires that plaintiffs must show that 
they engaged in protected activity; 2) Mt. Healthy requires that plaintiffs 
then show that the protected activity was a substantial or motivating fac- 
tor in the decision or action taken against them; 3) Givhan then permits 
the defendant school to show that the same action would have been taken 
even in the absence of the protected conduct.®” 

Lower courts have frequently recognized that colleges and univers- 
ities have the right to expect their faculty to work ccoperatively and har- 
moniously with their colleagues and administrators and to manifest 
loyalty and civility in their conduct.** 


Thus, certain legitimate state interests may limit the right of a public em- 
ployee, specifically the right of a state university professor, to say and do 
what he pleases: for example (1) the need to maintain discipline and har- 
mony among co-workers; (2) the need for confidentiality; (3) the need to cur- 
tail conduct which impedes the teacher’s proper and competent perform- 
ance of his daily duties; (4) the need to encourage a close and personal rela- 
tionship between the employees and his superiors, when that relationship 
calls for loyalty and confidence; (5) the need to maintain a competition of 
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different views in the classroom and to prevent the use of the classroom by a 
teacher deliberately to proselytize for a certain cause or knowingly to em- 
phasize only that selection of data best conforming to his own personal 
biases; (6) the need to prevent activities disruptive of the educational pro- 
cess and to provide for the orderly functioning of the university.®® 


Courts have often stressed the difference between the exercise of aca- 
demic free speech and activities which unnecessarily disrupt the opera- 
tions of colleges and universities.°° In language cited by other courts, the 
Fourth Circuit held that a faculty member ‘‘does not immunize himself 
against loss of his position simply because his noncooperation and ag- 
gressive conduct are verbalized.’’® 

In five recent cases where tenured professors were dismissed for in- 
subordination or disruptive behavior, the courts have uniformly rejected 
claims that the dismissals were in retaliation for the exercise of free 
speech.*2 In Jawa, the court held that ‘‘bickering and running disputes 
with colleagues does not constitute a form of protected speech under the 
First Amendment.’’93 

In Stasny v. Board of Trustees,*4 a tenured professor with a history of 
unapproved absences was denied permission to take a leave of absence. 
The University threatened him with disciplinary action if he defied their 
decision, but he took the leave anyway. He was dismissed for, inter alia 
insubordination, but asserted in court that 1) his defiance was ‘‘merely a 
single respectful act of disobedience,’’ not insubordination; and 2) his 
dismissal violated his right to academic freedom and freedom of expres- 
sion.°5 The court rejected these arguments, observing that ‘‘academic 
freedom is not a license for activity at variance with job related proce- 
dures and requirements, nor does it encompass activities which are in- 
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ternally destructive to the proper function of the university or disruptive 
to the education process.’’* 

In three other cases, however, courts have overturned nonrenewals 
of non-tenured professors on the basis that they were in retaliation for the 
professors’ exercise of free speech.*” For example, in Endress v. Brook- 
dale Community College, a professor was denied tenure and discharged 
after she wrote an editorial for the school newspaper accusing the chair- 
man of the board of trustees of a conflict of interest in the awarding of a 
college contract to his nephew.°* On the day of the editorial, the college 
president mailed plaintiff her new contract and congratulated her on re- 
ceiving tenure. Two months later her new contract was rescinded by the 
board of trustees largely because of the alleged impropriety of the edi- 
torial. The court held that her discharge was in retaliation for her exercise 
of protected speech.°° 

The courts are properly protective of academic freedom and free 
speech in institutions of higher education. They are alert for evidence of 
pretextual dismissals in retaliation for dissent, criticism of authority, and 
personal dislike. There is always a danger that dismissal standards may 
be applied selectively, that ‘‘insubordinate’’ speech by some faculty may 
be ignored, while equally insubordinate speech by other faculty is used 
as grounds for dismissal. The courts are also aware, however, of the need 
for harmony and cooperation in the collegial framework of colleges and 


universities. They recognize that the First Amendment does not protect 
irresponsible and destructive behavior which threatens the basic educa- 
tional functions of postsecondary institutions. 


Ill. VAGUENESS AND OVERBREADTH CHALLENGES 


Although most colleges and universities cite specific grounds for 
dismissal, some institutions base their dismissals on more general 
grounds, such as ‘‘adequate cause.’’ Under both approaches, dismissed 
faculty have sometimes charged that the grounds given for their termina- 
tion were unconstitutionally vague or overbroad. The courts, however, 
have generally been unsympathetic. In Adamian v. University of 
Nevada,'°° a tenured professor was dismissed for cause for violating a 
section of the 1940 AAUP-AAC Statement which had been incorporated 
into the University Code: ‘‘At all times [the faculty member] strives to be 
accurate, to exercise appropriate restraint, to show respect for the opi- 
nions of others, and to make every effort to indicate that he is not a 
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spokesman for this University.’’°1 The trial court held that the language 
was unconstitutionally vague and overbroad and therefore infringed 
upon the rights of free speech and assembly. 1° 

However, the Ninth Circuit reversed, noting that the University Code 
also required that tenured professors be dismissed only for ‘‘adequate 
cause,’’ and the Board of Regents had found adequate cause for dismiss- 
ing Professor Adamian.*°? They concluded that ‘‘the term ‘adequate 
cause’ must be interpreted in the context of traditional standards of fac- 
ulty behavior; its vagueness is a necessary result of the many forms of fac- 
ulty conduct which might justify dismissal.’’1°* The court observed that 
the AAUP had construed the relevant language so as to minimize its ef- 
fect on academic freedom, and held that this interpretation had cured the 
language of any substantial overbreadth.1°> On remand, the district court 
concluded that the dismissal was proper because the Board of Regents 
had given the section the same interpretation as that given by the AAUP, 
and the Ninth Circuit affirmed.1°¢ 

In Stasny, a tenured professor claimed that the provisions of the fac- 
ulty code which were the basis of his dismissal—insubordination, 
grievous or willful violation of institutional rules and regulations, and 
gross misconduct—were unconstitutionally vague and overbroad. The 
Washington Court of Appeals rejected this contention, holding that the 
terms used could be given their ordinary, common, everyday meaning.” 

In Garrett v. Mathews, a tenured professor had his tenure revoked for 
‘“‘adequate cause.’’!°® His claim that the standard was unconstitutionally 
vague was summarily dismissed by the Fifth Circuit.1°9 

In Arnett v. Kennedy, the Supreme Court held that a statutory stand- 
ard providing that civil service employees could be discharged ‘‘only for 
such cause as will promote the efficiency of the service’’ was not uncon- 
stitutionally vague or overbroad.11° This decision may greatly weaken the 
applicability of the vagueness doctrine to dismissals of tenured 
faculty.111 


IV. DEFERENCE TO ACADEMIC ADMINISTRATORS 


Courts generally show considerable deference to the personnel deci- 
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sions of educational institutions. The Supreme Court has stated that ‘‘it is 
not the role of the federal courts to set aside decisions of school admini- 
strators which the court may view as lacking a basis in wisdom or com- 
passion.’’!12 Fact findings by academic agencies ‘‘when reached by cor- 
rect procedures and supported by substantial evidence, are entitled to 
great weight, and the court should never lightly substitute its judgment 
for that of the board.’’113 

Courts are particularly deferential with regard to personnel deci- 
sions: 


The management of the university is primarily the responsibility of those 
equipped with the special skills and sensitivities necessary for so delicate a 
task. One of the most sensitive functions of the university administration is 
the appointment, promotion, and retention of the faculty. It is for this reason 
that the courts, and administrative agencies as well, should ‘‘only rarely as- 
sume academic oversight, except with the greatest caution and restraint, in 
such sensitive areas as faculty appointment, promotion, and tenure, especi- 
ally in institutions of higher learning.’’114 


Courts are especially disinclined to second-guess administrators on ques- 
tions of faculty status because the administrators’ evaluations must in- 
clude a broad range of factors, not just classroom performance.115 


V. CONCLUSION 


The courts have heightened their scrutiny of personnel practices in 
public colleges and universities in recent years—protecting academic 
freedom and free speech, acknowledging tenure as a property interest, 
and assuring that dismissal procedures conform to the requirements of 
due process. However, courts have also consistently affirmed that col- 
leges and universities may terminate tenured faculty for adequate cause if 
proper procedures are followed. 

The most common grounds for dismissing tenured faculty have been 
incompetence, immorality, neglect of duty, and insubordination, 
whether specifically enumerated or within the rubric of ‘‘adequate 
cause.’’ The courts have been particularly deferential towards institu- 
tional charges of incompetence and neglect of duty. Charges of immoral- 
ity have also frequently been upheld, especially in cases of dishonesty 
and sexual harassment. 
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Dismissals for insubordination frequently end up in the courts be- 
cause the dismissed professors often feel that their terminations were ac- 
tually in retaliation for their exercise of free speech. Some faculty con- 
tend justifiably that dismissal standards are sometimes applied selec- 
tively against faculty that administrators dislike for personal or political 
reasons. The courts have struggled to balance the interests of free speech 
and institutional efficiency in this context. Although the courts are alert 
for evidence of pretextual dismissals, they have also recognized that irre- 
sponsible and destructive behavior is not protected by the First Amend- 
ment. In all five recent cases of this kind involving tenured faculty, the 
courts affirmed the institutions’ decisions to terminate. 

The judiciary has shown considerable deference to the expertise of 
academic administrators in personnel decisions. They acknowledge that 
dismissals of tenured postsecondary faculty are within the competence, 
as well as the power, of college and university administrators, and, un- 
less arbitrary or capricious, such decisions should remain there. 
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